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OBLIGATIONS  OF  PUBLIC  HOUSING  AGENOES 
Tax  Exemption  and  Related  Amendments 

AGENCY:  Department  of  Housing 
and  Urban  Development. 

ACTION:  Proposed  rule. 

SUMMARY:  The  rule  with  respect  to 
tax  exemption  of  obligations  of  public 
housing  agencies  (PHA’s)  issued  to  fi¬ 
nance  section  8  projects  is  being 
changed  to  clarify  and  strengthen  var¬ 
ious  requirements,  for  example:  An  op¬ 
erating  escrow  for  the  initial  operating 
period;  HAP  contract  and  term  of  obli¬ 
gations  to  be  coterminus  for  nonin¬ 
sured  projects  and  HAP  contract  term 
to  be  limited  to  20  years  for  insiu*ed 
projects;  provisions  of  debt  service  re¬ 
serve  for  both  FHA-insured  and  non- 
FHA-insured  projects;  ceiling  on  per¬ 
missible  interest  rates;  limit  of  retium 
on  equity  to  profit-motivated  owners; 
ceiling  on  cost  of  issuance  and  ancil¬ 
lary  cost  of  servicing;  short-form  cost 
certification;  and  architectural  insi>ec- 
tion  during  construction.  The  changes 
are  intended  to  benefit  the  program 
generally  based  on  a  year’s  experience 
since  the  rule  was  adopted. 

DATE;  Comments  due  August  16, 1978. 

ADDRESS:  Comments  should  be  filed 
with  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  5218,  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment,  451  Seventh  Street  SW.,  Wash¬ 
ington,  D.C.  20410,  202-755-7603. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Neil  Churchill,  Housing  Program 
Specialist,  Department  of  Housing 
and  Urban  Development,  Washing¬ 
ton,  D.C.  20031,  202-755-5830. 

SUPPLEMENTARY  INFORMATION: 
The  Department  published  a  final  rule 
on  August  3,  1977  (42  FR  39205)  that 
revised  this  subpart.  The  process  of 
drafting  the  implementing  handbook 
instructions  that  established  addition¬ 
al  amendments  were  necessary  be¬ 
cause  many  of  the  necessary  guide¬ 
lines  and  standards  are  of  such  impor¬ 
tance  as  to  require  publication  as  pro¬ 
posed  regulations  with  opportunity  for 
public  comment. 

This  publication  is  for  comment  only 
and  its  provisions  are  not  to  be  used 
for  effect  or  for  guidance  until  the 
regulations,  rewritten  as  a  result  of 
public  comment,  are  revised  and  pub¬ 
lished  in  the  Federal  Register.  Neces¬ 
sary  processing  instructions,  forms 


and  amendments  to  the  contracts,  will 
be  provided  in  a  handbook  at  the  same 
time.  The  regulations  when  published 
for  effect  will  state  that  they  are  ef¬ 
fective  with  respect  to  projects  for 
which  the  preliminary  proposal  is  sub¬ 
mitted  on  or  after  the  effective  date  of 
the  regrulations;  however,  after  such 
publication  and  upon  the  owner’s  re¬ 
quest,  the  field  office  may  process  pro¬ 
posals  that  were  submitted  prior  to 
the  effective  date  in  accordance  with 
the  amended  regulations,  provided 
that  all  provisions  of  the  amended  reg¬ 
ulations  and  related  instructions  are 
complied  with. 

Although  the  proposed  regulations 
exclude  commercial  space  and  non-sec¬ 
tion  8  units  from  projects  financed 
with  tax-exempt  obligations,  the  De¬ 
partment  is  exploring  the  possibility 
of  permitting  their  inclusion  in  such 
projects.  Comments  from  the  public 
will  be  useful  in  examining  these 
issues  and  are  invited. 

A  discussion  of  the  major  proposed 
changes  is  set  forth  below. 

1.  Changes  in  definition  (§811.102). 
Changes  in  the  definition  of  agency  or 
instnunentality  PHA  and  parent 
entity  PHA  reflect  the  modification  to 
section  811.105  discussed  below  (item 
5).  The  definition  of  low-income  hous¬ 
ing  specifies  that  all  dwelling  units, 
except  as  needed  for  a  project  man¬ 
ager  or  similar  requirement,  must  be 
section  8  contract  units;  this  is  a  clari¬ 
fication  of  what  was  previously  re¬ 
quired,  The  definition  of  expenses  of 
issuing  requires  that  any  discount  or 
premium  resulting  from  the  initial  is¬ 
suance  is  to  be  considered  as  part  of 
the  payment  of  the  expenses  of  issu¬ 
ing;  however,  where  an  underwriting 
house  purchases  obligations  for  its 
own  account  without  a  binding  offer 
or  firm  commitment  for  subsequent 
placement,  the  subsequent  placement 
shall  be  at  the  underwriter’s  risk  and 
any  profit  or  loss  is  not  regulated  by 
HUD.  The  term  syndicated  owner  has 
been  added  to  differentiate  profit-mo¬ 
tivated  owners  (general  partners)  who 
sell  the  preponderant  portion  of  the 
ownership  interest  in  the  project  from 
those  owners  retaining  at  least  25-per¬ 
cent  ownership.  ,The  regulations  pro¬ 
vides  a  higher  amount  of  required  op¬ 
erating  escrow  for  syndicated  owner 
projects  and  a  lower  rate  of  return  on 
equity.  An  owner  who  has  sold  75  per¬ 
cent  of  the  ownership  has  a  greater 
amount  of  available  case  proceeds  for 
such  an  escrow  than  a  nonsyndicated 
owner.  The  Department  wishes  the 
syndicated  owner  to  evidence  a  contin¬ 
ued  strong  interest  in  and  attention  to 
the  project,  especially  in  the  early 
years  of  project  operation,  and  be¬ 
lieves  the  escrow  requirement  will  en¬ 
courage  such  an  interest.  A  lower  rate 
of  return  for  the  syndicated  owner  is 
justified  by  the  fact  that  the  syndicat¬ 
ed  owner  receives  a  substantial  return 


from  the  project  initially,  which  is  re¬ 
garded  by  HUD  as  a  sufhcient  incen¬ 
tive  to  promote  development. 

2.  To  assure  the  continuing  responsi¬ 
bilities  of  a  governmental  entity  or 
public  body  PHA  for  administration  of 
the  contract  for  projects  financed  with 
tax-exempt  obligations,  §  811.103(b)  re¬ 
quires  that  such  a  PHA  administer  the 
contract  pursuant  to  an  ACC  with 
HUD  or  directly  owm  the  project.  An 
exception  is  permitted  if  “other  ar¬ 
rangements  for  administration’’  are  es¬ 
tablished  that  are  acceptable  to  HUD. 

3.  Sections  811.104(a)(l)(ii)  and 
811.105(a)(2)(iv)  have  been  amended 
to  add  “administrative  capability,  in¬ 
cluding  any  previous  experience  in 
multifamily  housing  programs”  to  in¬ 
dicate  that  HUD  will  require  evidence 
that  the  PHA  has  the  capability  to 
carry  out  its  responsibilities  with  re¬ 
spect  to  the  project. 

4.  Sections  811.104(b)  and 
811.105(b)(1)  limit  compensation  to  a 
PHA  from  the  financing  to  its  ex¬ 
penses,  since  these  are  not-for-profit 
entities. 

5.  Section  811.105,  as  it  appears  in 
the  August  3,  1977  regulations,  has 
been  rewritten  because  the  use  of  the 
words  “created,”  “designated”  or  “uti¬ 
lized”  was  confusing  and  the  general 
words  “duly  authorized”  conflicted 
with  the  explicit  requirements.  The 
provision  now  distinguishes  between 
the  actions  taken  pursuant  to  State 
law  (the  creation  of  the  not-for-profit 
agency  or  instrumentality)  and  the  ac¬ 
tions  that  must  not  be  prohibited 
under  State  law  (those  required  to  es¬ 
tablish  the  relationship  between  the 
agency  or  instrumentality  and  the 
parent  entity  PHA  pursuant  to 
§  811.105(c)).  Following  review  to  de¬ 
termine  that  satisfactory  evidence  has 
been  submitted  on  these  points,  HUD 
will  determine  that  the  relationship  is 
such  that  the  agency  or  instrumentali¬ 
ty  is  an  agency  or  instrumentality 
PHA  for  the  purpose  of  the  U.S.  Hous¬ 
ing  Act  of  1937. 

6.  Section  811, 105(c)(2)  permits 
members,  officers  or  employees  of  the 
parent  entity  PHA  to  hold  policy¬ 
making  offices  with  the  agency  or  in¬ 
strumentality  PHA  unless  this  is  con¬ 
trary  to  State  law. 

7.  Section  811.106(b)(1)  has  been  re¬ 
vised  to  permit  a  40-year  contract  for 
projects  with  a  majority  of  the  units 
designed  for  non-elderly  use.  The 
owner  is  required  to  provide  section  8 
low-income  housing  so  long  as  the  obli¬ 
gations  are  outstanding;  the  contract 
for  projects  financed  with  part  811  ob¬ 
ligations  w'ill  be  for  a  stated  term  as 
contrasted  with  the  5-year  term  with 
options  to  renew  in  the  regular  section 
8  program.  For  FHA-insured  projects, 
the  term  of  the  contract  shall  be  limit¬ 
ed  to  20  years  notwithstanding  the 
longer  term  of  the  mortgage  and/or 
the  obligations.  HUD  will  have  a  con- 
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tinuing  responsibility  with  respect  to 
these  FHA-insured  projects  and  may 
choose  to  renew  the  contract  or  to  pro¬ 
vide  some  other  form  of  subsidy  if 
HUD  determines  a  continuation  of 
subsidy  assistance  is  in  the  best  inter¬ 
est  of  the  project  and  the  assistance  is 
legally  and  administratively  available 
at  the  time. 

8.  Section  811.107  incorporates  sec¬ 
tions  880.125  and  881.125,  rei^Titten 
appropriately,  to  clarify  what  financ¬ 
ing  data  and  documents,  certifications 
and  explanatory  material  are  to  be 
submitted  by  the  financing  agency. 
Section  811.107(a)(2)  requires  that  the 
official  statement  or  prospectus  in¬ 
clude  a  statement  concerning  the 
ACC,  agreement  and  contrat  as  securi¬ 
ty  for  the  obligations  and  a  specific 
disclaimer  of  any  other  HUD  liability 
in  connection  with  the  obligations. 
Section  811.107(a)(5)  requires  an  opin¬ 
ion  from  a  bond  counsel  who  is  quali¬ 
fied  and  experienced  in  governmental 
or  public  body  bond  issues  of  compara¬ 
ble  size  and  complexity  with  regard  to 
the  legality  of  all  aspects  of  the  fi¬ 
nancing  or  a  similar  opinion  from 
lender’s  counsel  in  the  case  of  straight 
mortgage  transactions.  We  invite  com¬ 
ment  as  to  the  appropriate  methods 
for  determining  the  acceptability  of 
counsel. 

9.  Section  811.108  (previously 
811.106)  has  been  substantially  rewrit¬ 
ten. 

a.  For  FHA-insured  projects.  (1)  The 
expenses  of  issuing  may  not  exceed 
stated  maximum  limits  which  are  the 
same  for  both  FHA-insured  and  non- 
FHA-insured  projects.  Within  these 
maximums,  the  field  office  is  to  deter¬ 
mine  that  individual  items  of  expense 
are  necessary  and  reasonable.  Appro¬ 
priate  processing  instructions  for 
FHA-insured  projects  will  be  included 
in  the  handbook  or  in  admendments 
to  existing  FHA  processing  instruc¬ 
tions.  (2)  A  debt  service  reserve  not  to 
exceed  the  debt  service  amount  pay¬ 
able  on  the  obligations  for  6  months 
may  be  included  in  the  obligations,  but 
may  not  be  included  in  the  FHA-in¬ 
sured  mortgage  (see  item  9c  below).  A 
6-months  debt  service  reserve  is  con¬ 
sidered  sufficient  security  for  FHA-in¬ 
sured  projects. 

(3)  For  profit-motivated  owners,  the 
equity  investment  will  be  determined 
by  the  usual  FHA  requirements.  An 
escrow  in  the  form  of  cash  or  a  letter 
of  credit  is  to  be  established  to  meet 
any  potential  operating  deficit  during 
the  first  4  years  of  project  operation. 
The  escrow  will  be  4  percent  of  devel¬ 
opment  cost  for  syndicated  owners  and 
2  percent  for  other  profit-motivated 
owners.  An  allowance  to  make  the 
project  operational  of  2  percent  of  de¬ 
velopment  cost  shall  be  included  in 
the  mortgage  for  not-for-profit 
owners. 

b.  For  non-FHA  insured  projects.  (1) 
A  method  of  determining  the  maxi¬ 


mum  amount  of  obligations  has  been 
provided  that  does  not  rely  on  the  de¬ 
tailed  determinations  required  by  FHA 
processing  and  which  should  permit 
accelerated  processing  of  these  non- 
FHA-insured  projects.  This  method 
(section  811.108(b))  is  based  on  capital¬ 
ization  of  net  project  income  (based  on 
approved  contract  rents). 

(2)  In  computing  net  project  income, 
v/hether  for  FHA-insured  or  for  non- 
FHA-insured  projects,  the  allowance 
for  vacancies  is  to  be  not  less  than  2 
percent  rather  than  the  usual  5  per¬ 
cent  in  order  to  take  into  account  the 
fact  that  80  percent  of  the  rent  is  paid 
for  by  the  section  8  subsidy  during  the 
first  60  days  of  any  vacancy.  The  loss 
during  this  period  is  only  20  percent  of 
the  rent  for  the  vacancy  period,  for 
which  a  1 -percent  vacancy  allowance 
would  be  sufficient.  An  additional 
allowance  of  the  same  amount  is  made 
for  collection  losses,  so  that  the  total 
allowance  is  equal  to  40  percent  of  the 
rent  or  a  2-percent  vacancy  allowance. 
On  this  basis,  a  2-percent  allowance  in 
a  section  8  project  is  equivalent  to  a  5- 
percent  allowance  in  other  projects.  If 
by  reason  of  special  adverse  marketing 
considerations  a  larger  vacancy 
allowance  than  5  percent  (in  the  ab¬ 
sence  of  section  8  subsidy)  would  be 
appropriate,  the  allowance  could  be 
adjusted  to  bear  the  same  proportion¬ 
ate  relationship  as  2  percent  to  5  per¬ 
cent.  The  handbook  will  provide  ex¬ 
plicit  instructions  in  this  regard. 

(3)  A  profit-motivated  owner  is  re¬ 
quired  to  have  an  equity  investment 
equal  to  10  percent  of  the  develop¬ 
ment  cost  and  to  provide  an  escrow  to 
the  same  extent  as  for  FHA-insured 
projects  to  meet  any  initial  operating 
deficit.  Two  percent  would  be  included 
in  development,  cost  for  not-for-profit 
owners  to  fund  the  residual  reserve. 

c.  Debt  service  reserve.  A  debt  service 
reserve,  whether  for  an  FHA-insured 
or  a  non-FHA-insured  project,  may  be 
included  in  the  obligations. 

(1)  In  the  case  of  an  FHA-insured 
project,  the  investment  income  from 
the  amount  of  the  debt  service  reserve 
will  be  used  to  pay  interest  costs  on 
the.  obligations  attributed  to  the  debt 
service  reserve.  In  the  unlikely  event 
that  the  investment  income  is  insuffi¬ 
cient  for  this  purpose,  project  income 
may  be  used  and  the  trust  indenture 
may  require  that  this  be  done.  Pay¬ 
ment  of  the  principal  attributable  to 
the  debt  service  reserve  will  be  made 
at  the  end  of  the  term  of  the  obliga¬ 
tions. 

(2)  In  the  case  of  a  non-FHA-insured 
project,  the  owner’s  debt  service  pay¬ 
ment  will  be  based  upon  the  full 
amount  of  the  obligations  (i.e.,  inclu¬ 
sive  of  the  amount  for  the  debt  service 
reserve)  but  investment  income  from 
the  debt  service  reserve,  up  to  the 
amount  required,  will  be  credited 
toward  the  owner’s  debt  service  pay¬ 


ment.  Any  excess  investment  income 
will  become  part  of  the  debt  service  re¬ 
serve.  Payment  of  the  principal  attrib¬ 
utable  to  the  debt  service  reserve  may 
be  made  over  the  years  or  at  the  end 
of  the  term  of  the  obligations. 

10.  Section  811.109  sets  the  maxi¬ 
mum  limit  on  the  interest  rate  of  the 
obligations  at  the  rate  for  an  FHA-in¬ 
sured  mortgage  using  the  tandem  plan 
(GNMA  program  25,  currently  7V4  per¬ 
cent).  Within  this  limit,  the  rate  is  to 
be  set  by  competitive  bidding  or,  in  the 
alternative,  the  rate  is  not  to  exceed 
specific  limits  related  to  the  20  Bond 
Index  published  by  the  Daily  Bond 
Buyer.  The  field  office  may,  however, 
approve  an  interest  rate  up  to  the 
tandem  plan  rate  if  it  is  demonstrated 
that  a  reduced  principal  amount  of 
the  obligations  compensates  for  such 
higher  interest  rate.  'The  ancillary  cost 
of  servicing  is  limited  to  three-tenths 
of  1  percent  of  the  obligations. 

11.  The  initial  clause  in  §  811.110(c) 
has  been  added  to  preclude  requests 
for  tax  exemption  of  interim  obliga¬ 
tions  only.  There  is  insufficient  bene¬ 
fit  to  the  Federal  Government  to  justi¬ 
fy  granting  such  a  request.  The  inter¬ 
est  rate  on  tax-exempt  interim  financ¬ 
ing  is  limited  to  90  percent  of  the 
Treasury  6-month  bill  rate. 

12.  For  non-FHA-insured  projects, 
§  811.111(b)(1)  provides  that  HUD  will 
review  the  plans  and  specifications  in 
accordance  with  standards  applicable 
to  FHA-insured  projects.  and 
§  811.111(b)(3)  provides  for  HUD  in¬ 
spections  during  construction  by  an 
architect  hired  by  the  financing 
agency  and  approved  by  HUD. 

13.  Section  811.112(b)  requires  the  fi¬ 
nancing  agency  to  certify  to  HUD, 
after  issuance  of  the  obligations,  the 
interest  rate  on  the  obligations,  the 
debt  service  amount  to  be  paid  by  the 
owner  and  the  other  terms  of  the  fi¬ 
nancing.  To  the  extent  the  debt  serv¬ 
ice  amount  to  be  paid  by  the  owner  is 
lower  than  the  amount  used  in  pro¬ 
cessing,  the  contract  shall  be  amended 
to  reduce  the  initial  contract  rents. 
This  procedure  will  permit  initial  pro¬ 
cessing  at  a  projected  rate  with  a  sub¬ 
sequent  reduction  to  assure  that  the 
savings  obtained  by  tax  -exemption  are 
reflected  in  reduced  contract  rents. 
The  maximum  ACC  and  contract  com¬ 
mitment  are  not  reduced  and  the 
equivalent  of  the  savings  will  be  cred¬ 
ited  to  the  project  account. 

14.  Section  811.112(c)  has  been  re¬ 
vised  to  state  that  the  required  guar¬ 
antee  of  a  local  government,  for  pur¬ 
poses  of  exemption  from  the  escrow 
requirement,  relates  to  redemption  of 
the  obligations  if  a  contract  is  not  ex¬ 
ecuted,  rather  than  to  continued  pay¬ 
ment  of  principal  and  interest.  The  ex¬ 
penses  of  issuing  the  obligations  may 
be  paid  from  the  escrow  prior  to  ex¬ 
ecution  of  the  contract.  We  are  ad¬ 
vised  this  is  consistent  with  customary 
practice  in  the  bond  market. 
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15.  Section  811.113(d)  requires  sub¬ 
mission  of  cost  certification  and  finan¬ 
cial  data  upon  completion  of  non- 
FHA-insured  projects  to  support  the 
initial  HUD  determination  of  the 
amoxmt  of  the  obligations.  This  may 
be  scheduled  in  such  a  manner  that 
the  contract  is  executed  before  final 
completion  of  cost  certification,  pro¬ 
vided  that  the  lien  of  any  interim 
lender  is  released.  The  data  are  sub¬ 
ject  to  post-audit;  appropriate  action 
against  any  party  submitting  incorrect 
or  false  statements  may  be  taken.  Con¬ 
tract  rents  are  not  subject  to  reduc¬ 
tion.  Any  funds  remaining  in  the 
escrow  are  to  be  placed  in  the  residual 
reserve. 

16.  Section  811.114  inposes  no  addi¬ 
tional  controls  on  the  use  of  project 
revenues  for  FHA-insured  projects 
other  than  those  already  required 
under  applicable  FHA  requirements.  A 
gross  revenue  pledge  is  not  permitted; 
however,  the  pledge  of  the  contract 
may  provide  that  all  payments  there¬ 
under  shall  be  made  directly  to  the 
mortgagee  who  shall  make  all  pay¬ 
ments  and  deposits  required  under  the 
mortgage  and  who  shall  remit  the 
excess  to  the  owner. 

17.  Section  811.115  states  specific 
provisions  that  must  be  included  in 
the  trust  indenture  for  non-FHA-in- 
sured  projects.  The  trust  indenture, 
and  other  documents  involved  in  the 
financing,  will  be  reviewed  by  HUD 
and  must  be  consistent  with  all  appli¬ 
cable  section  8  regrulations. 

(a)  Project  funds,  in  excess  of  pay¬ 
ments  under  the  trust  indenture,  for 
operating  expenses  and  for  required 
deposits,  including  maintenance  and 
replacement  reserves,  are  to  be  placed 
in  a  residual  reserve.  Funds  in  the  re¬ 
sidual  reserve  are  available  with  the 
prior  written  approval  of  the  trust  for 
any  project  purpose,  including  permit¬ 
ted  return  to  the  owner  but  excluding 
payments  into  the  debt  service  reserve. 

(b)  The  return  to  profit-motivated 
owners  is  to  be  limited  by  the  trust  in¬ 
denture  to  a  specified  percentage  of 
equity  investment:  6-percent  rate  of 
return  is  permitted  for  syndicated 
owners;  for  other  profit-motivated 
owners,  8  percent  is  permitted  for  el¬ 
derly  projects  and  10  percent  for 
family  projects.  Return  is  to  be  calcu¬ 
lated  annually  and  shortfalls  in  one 
year  may  be  paid  from  funds  accumu¬ 
lated  in  the  residual  reserve  in  the 
next  5  years. 

<c)  Where  funds  accumulate  in  the 
residual  reserve  beyond  a  specified 
level,  the  excess  funds  shall  be  used  to 
reduce  housing  assistance  payments 
from  HUD.  Upon  expiration  of  the 
contract,  funds  remaining  in  the  resid¬ 
ual  reserve  are  to  be  remitted  to  HUD. 
Since  the  contract  commits  100  per¬ 
cent  subsidy  to  the  project,  remitting 
the  fimds  in  the  residual  reserve  to 
HUD  is  considered  appropriate.  An 
annual  audit  of  the  owner  is  required. 


(d)  Upon  termination  of  the  con¬ 
tract,  all  funds  in  the  debt  service  re¬ 
serve  are  to  be  remitted  to  HUD. 

(e)  The  trust  indenture  is  to  permit 
additional  tax-exmept  obligations  to 
be  issued  for  project  improvements 
after  the  second  fiscal  year  of  the  con¬ 
tract  to  finance  additional  develop¬ 
ment  cost  that  is  shown  to  be  reason¬ 
able  and  is  approved  pursuant  to  this 
subpart,  provided  that  HUD  approves 
an  increase  in  contract  rents  to  amor¬ 
tize  the  additional  obligations.  The 
rights  of  the  original  bondholders  or 
lenders  will  not  be  diluted  by  the  issu¬ 
ance  of  additional  obligations  and  the 
trust  indenture  should  permit  such  an 
issuance,  since  psist  experience  has  in¬ 
dicated  that  there  may  be  a  need  for 
capital  improvements  at  a  later  date. 

18.  Section  811.116(a)  provides  that 
requests  for  tax  exemption  for  pro¬ 
jects  with  an  executed  contract  or  an 
executed  agreement  based  on  a  final 
proposal  that  did  not  include  part  811 
financing  require  specific  authoriza¬ 
tion  from  the  Assistant  Secretary  for 
Housing.  Once  an  agreement  or  con¬ 
tract  is  executed  the  owner  is  expected 
to  proceed  accordingly,  except  in  xm- 
usual  circumstances. 

19.  Sections  811.116(b)(4)  and 
221.762(c)  have  been  added  to  provide 
that  in  the  case  of  projects  financed 
with  obligations  that  are  tax  exempt 
under  section  11(b)  and  where  the 
mortgage  is  insured  under  section  221 
of  the  National  Housing  Act,  the  1 
percent  deduction  upon  assignment  to 
HUD  shall  not  be  applicable. 

20.  Section  811.116(d)  provides  that 
obligations  may  be  prepaid  only  under 
such  conditions,  including  reduction  of 
contract  rents,  as  HUD  shall  require. 
This  provision  is  intended  to  assure 
that  the  project  will  continue  to  be 
used  for  low-income  housing  and  that 
prepayment  is  in  the  interest  of  HUD. 

21.  Section  811.116(e)  provides  that 
participating  agencies  under  24  CFR 
Part  883  are  not  permitted  to  use  the 
special  procedures  under  subpart  C  of 
those  regulations  for  projects  financed 
with  obligations  issued  pursuant  to 
this  subpart.  The  acceptance  by  HUD 
of  certifications  issued  by  such  agen¬ 
cies  is  incompatible  with  the  detailed 
HUD  reviews  required  under  this  sub¬ 
part. 

22.  Sections  880.201  and  881.201  are 
to  be  amended  to  restrict  the  use  of 
funds  which  are  set  aside  for  PHA- 
owner  imits  to  projects  of  PHA's  orga¬ 
nized  under  the  State  housing  authori¬ 
ties  law  (not  including  an  agency  or  in¬ 
strumentality  of  such  a  PH  A  unless 
specifically  determined  to  be  eligible). 
The  explanation  of  the  “agency  or  in¬ 
strumentality”  relationship  in  the 
August  3,  1977  regulations  and  the 
widespread  interest  in  part  811  financ¬ 
ing  has  encouraged  the  participation 
of  public  entities  and  the  formation  of 
agency  or  instrumentality  PHA’s  on 


such  a  widespread  scale  that  an  explic¬ 
it  restriction  to  PHA’s  organized  under 
a  state  housing  authorities  law  is  nec¬ 
essary  and  appropriate  to  comply  with 
the  purpose  of  the  set-aside. 

23.  24  CFR  203.3  is  also  being 
amended  separately  to  permit  any 
PHA  approved  as  an  agency  or  instru¬ 
mentality  PHA  under  this  subpart  to 
qualify  as  an  FHA-approved  mortgag¬ 
ee.  if  otherwise  acceptable,  rather 
than  requiring  that  such  entities  par¬ 
ticipate  as  a  lender  only  through  other 
FHA-approved  mortgagees.  This  will 
eliminate  xmdesirable  and  unnecessary 
duplication  of  functions  and  fees. 

A  finding  of  inapplicability  regard¬ 
ing  the  National  Environmental  Policy 
Act  of  1969  has  been  made  in  accord¬ 
ance  with  HUD  procedures.  A  copy  of 
this  finding  of  inapplicability  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  Office  of 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  5218,  Depart¬ 
ment  of  Housing  and  Urban  Develop¬ 
ment,  451  Seventh  Street  SW.,  Wash¬ 
ington,  D.C.  20410 

Accordingly,  it  is  proposed  to  amend 
part  811  as  follows: 

Subpart  A  of  Part  811  is  revised  in 
its  entirety  including  the  title  of  the 
subpart  headingjto  read  as  follows: 

PART  811— TAX  EXEMPTION  OF  OBLIGATIONS 
OF  PUBLIC  HOUSING  AGENCIES  AND  RE¬ 
LATED  AMENDMENTS 

Subpart  A— Tax  Examptian,  Undor  Soction  11(b)  of 
Ml#  Act,  of  Obligationt  IsMied  by  Public  Housing 
Agandot  to  Finonca  Soction  8  Proioctt. 

Sec. 

811.101  Purpose  and  scope. 

811.102  Definitions. 

811.103  General. 

811.104  Approval  of  public  housing  agency 
(other  than  agency  or  instrumentality 
PHA’s). 

811.105  Approval  of  agency  or  instrumen¬ 
tality  PHA. 

811.106  Term  of  contract  and  of  perma¬ 
nent  obligations. 

811.107  Financing  documents  and  data. 

811.108  Amount  of  permanent  obligations 
and  debt  service  reserve. 

811.109  Interest  rate  ancillary  cost  of  ser¬ 
vicing. 

811.110  Interim  financing. 

811.111  Design  review  and  construction  in¬ 
spections. 

811.112  Issuance  of  permanent  obligations 
and  escrow  period. 

811.113  Disbursement  from  escrow  upon 
execution  of  contract. 

811.114  Use  of  project  revenues  for  FHA- 
insured  projects. 

811.115  Trust  indenture  for  non-FHA-in- 
sured  projects. 

811.116  Other  requirements. 

811.117  Approval  of  obligations  as  tax 
exempt. 

811.118  Limited  applicability  to  tax  exemp¬ 
tion  other  than  under  section  11(b). 

Authority:  Sec.  7(d)  Department  of  HUD 
Act  (42  U.S.C.  3535(d));  sec.  3(6),  5(b),  8  and 
11(b)  of  the  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437a,  1437c,  1437f  and 
1437i). 
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Subpart  A — Tax  Exemptian,  Under  Section 

li(b)  of  the  Act,  of  Obligations  Issued  by 

Public  Housing  Agencies  to  Finance  Section  8 

Projects. 

§  811.101  Purpose  and  scope. 

(a)  Section  11(b)  of  the  act  provides 
that  “obligations,  including  interest 
thereon,  issued  by  public  housing 
agencies  in  connection  with  low- 
income  housing  projects  shall  be 
exempt  from  all  taxation  now  or  here¬ 
after  imposed  by  the  United  States 
whether  paid  by  such  agencies  or  by 
the  Secretary.  The  income  derived  by 
such  agencies  from  such  projects  shall 
be  exempt  from  all  taxation  now  or 
hereafter  imposed  by  the  United 
States.” 

(b)  The  purpose  of  this  subpart  is  to 
provide  a  basis  for  determining  tax  ex¬ 
emption  of  obligations  issued  by  public 
housing  agencies  pursuant  to  section 
11(b)  of  the  United  States  Housing  Act 
of  1937  for  section  8  new  construction 
or  substantial  rehabilitation  projects 
(24  CFR  Parts  880,  881  and  883). 

(c)  This  subpart  does  not  apply  to 
tax  exemption  pursuant  to  section 
11(b)  for  low-income  housing  projects 

.developed  pursuant  to  24  CFR  Parts 
805  and  841. 

§  811.102  Definitions. 

Act  The  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437,  et  seq.). 

Agency  or  instrumentality  PHA.  A 
not-for-profit  entity  (which  as  to  form 
may  be  a  corporation,  trust,  commis¬ 
sion,  bureau,  tribe,  district,  authority, 
unincorporated  association,  partner¬ 
ship,  or  other  form  of  organization) 
which  is  authorized  to  engage  in  or 
assist  in  the  development  or  operation 
of  low-income  housing  and  that  has  a 
relationship  to  a  parent  entity  PHA  as 
required  by  this  subpart. 

Agreement  An  agreement  to  enter 
into  housing  assistance  payments  con¬ 
tract  as  defined  in  the  applicable  sec¬ 
tion  8  regulations.  The  form  of  agree¬ 
ment  for  projects  financed  with  tax- 
exempt  obligations  shall  be  amended 
in  accordance  with  this  subpart. 

Ancillary  cost  of  servicing.  The 
annual  ongoing  costs  of  servicing  the 
obligations  (including  any  debt  service 
reserve),  including  trustee  fees,  mort¬ 
gage  servicing  fees,  PHA  expenses  in 
connection  with  annual  reviews,  main¬ 
tenance  of  books  and  accounts,  audit 
expenses,  agent  fees,  and  other  on¬ 
going  costs  of  servicing  the  obliga¬ 
tions. 

Annual  contributions  contract 
(ACC).  An  annual  contributions  con¬ 
tract  as  defined  in  the  applicable  sec¬ 
tion  8  regulations.  The  form  of  ACC 
for  projects  financed  with  tax  exempt 
obligations  shall  be  amended  in  ac¬ 
cordance  with  this  subpart. 

Applicable  section  8  regulations.  24 
CFR  Parts  880,  881,  and  883. 

Contract.  A  housing  assistance  pay¬ 
ments  contract  as  defined  in  the  appli¬ 


cable  section  8  regulations.  The  form 
of  the  contract  for  projects  financed 
with  tax-exempt  obligations  shall  be 
amended  in  accordance  with  this  sub¬ 
part. 

Development  cost  Ordinary,  neces¬ 
sary,  and  reasonable  costs  for  plan¬ 
ning,  land  acquisition,  demolition,  con¬ 
struction,  or  rehabilitation,  equip¬ 
ment,  and  other  items  necessary  for 
the  development  or  acquisition  of  a 
low-income  housing  project,  costs  of 
the  interim  financing,  and  for  not-for- 
profit  owners  either  an  allowance  to 
make  the  project  operational  (for 
FHA-insured  projects)  or  the  required 
funding  of  the  residual  reserve  (for 
non-FHA-insured  projects). 

Expenses  of  issuing.  Ordinary,  neces¬ 
sary,  and  reasonable  costs  in  connec¬ 
tion  with  the  issuance  of  the  obliga¬ 
tions  (including  any  debt  service  re¬ 
serve)  consisting  of  attorney’s  fees,  un¬ 
derwriter’s/issuer’s  fees,  rating  agen¬ 
cy’s  fees,  trustee’s  initial  fee,  printing 
costs,  bond  counsel’s  fees,  feasibility 
studies  (for  non-FHA-insured  projects 
only),  consultants’  fees,  and  other  fees 
or  expenses  approved  by  HUD.  If  the 
obligations  are  to  be  issued  at  a  dis¬ 
count  or  premium,  the  resulting 
return,  if  any,  shall  be  considered  as 
payment  toward  the  total  expenses  of 
issuing  the  pbligations  and  if  the 
amount  of  such  return  exceeds  the  ex¬ 
penses  of  issuing,  the  excess  shall  be 
placed  in  the  residual  reserve  or,  for 
FHA-insured  projects,  the  residual  re¬ 
ceipts  account.  If  the  underwriting 
house  at  the  date  of  issuance  is  to  pur¬ 
chase  the  obligations  for  its  own  ac¬ 
count  and  has  no  binding  commitment 
or  firm  offer  for  a  subsequent  place¬ 
ment  of  the  obligations  this  shall  be 
stated  and  the  vmderwriter  shall  be 
subject  to  no  HUD  restrictions  in 
making  such  subsequent  placement, 
which  shall  be  at  the  underwriter’s 
risk. 

Financing  agency.  The  PHA  (parent 
entity  PHA  or  agency  or  instrumental¬ 
ity  PHA)  that  issues  the  obligations 
for  the  permanent  financing  of  the 
project. 

HUD.  The  Department  of  Housing 
and  Urban  Development  or  its  desig¬ 
nee. 

Low-income  housing.  Housing  for 
families  and  persons  of  lower  income 
pursuant  to  section  8  of  the  act,  in¬ 
cluding  those  within  that  income 
range  who  may  otherwise  be  referred 
to  as  moderate-income  families  and 
persons.  A  low-income  housing  project 
shall  include  all  necessary  appurtances 
but  no  commercial  space.  Except  as 
needed  for  a  resident  manager  or  simi¬ 
lar  requirement,  all  dwelling  units  in 
the  low-income  housing  project  which 
is  to  be  financed  with  obligations 
issued  pursuant  to  this  subpart  must 
be  section  8  contract  units. 

Owner.  An  owner  as  defined  in  the 
applicable  section  8  regulations. 


Parent  entity  PHA.  Any  State, 
county,  municipality,  or  other  govern¬ 
mental  entity,  or  public  body  which  is 
authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  low- 
income  housing  and  that  has  a  rela¬ 
tionship  to  an  agency  or  instrumental¬ 
ity  PHA  as  required  by  this  subpart. 

Public  housing  agency  tPHA).  Any 
State,  county,  municipality,  or  other 
governmental  entity  or  public  body  (or 
agency  or  instrumentality  thereof) 
which  is  authorized  to  engage  in  or 
assist  in  the  development  or  operation 
of  low-income  housing. 

Residual  reserve,  the  reserve  to  be 
established  under  the  trust  indenture 
for  non-FHA-insured  projects  section 
811.115(c). 

Syndicated  owner.  The  ownership  of 
a  project  shall  be  deemed  to  constitute 
a  syndicated  ownership  if  the  owner  is 
a  limited  partnership,  the  general 
partners  of  which  have  less  than  25 
percent  of  the  ownership  interest  as 
set  forth  in  the  limited  partnership 
agreement.  The  owner  shall  be  re¬ 
quired  to  agree  that  if  the  owner 
meets  the  above  definition  at  the  date 
of  execution  of  the  contract  or  during 
the  first  fiscal  year  after  execution  of 
the  contract,  the  owner  will  contribute 
the  additional  amount  to  the  escrow 
for  operating  expenses  that  is  required 
of  a  syndicated  owner. 

Trust  indenture.  A  mortgage  or  deed 
of  trust,  or,  for  the  purpose  of  bond  fi¬ 
nancing,  a  contract  between  the  issuer, 
bondholders,  and  trustee  regarding 
the  terms  and  conditions  of  the  fi¬ 
nancing  which  includes  provisions  re¬ 
garding  the  loan  to  the  owner.  The  ob¬ 
ligations  to  be  issued  pursuant  to  the 
trust  indenture  to  provide  financing 
for  low-income  housing  may  be  in  the 
form  of  bonds  or  notes.  Pursuant  to 
section  319(b)  of  the  Housing  and 
Community  Development  Act  of  1974, 
the  term  obligation  shall  not  include 
any  obligation  secured  by  a  mortgage 
which  is  insured  imder  section 
221(d)(3)  of  the  National  Housing  Act 
and  issued  by  a  public  agency  as  mort¬ 
gagor  in  connection  with  the  financing 
of  a  project  assisted  under  section  8  of 
the  act  (this  exclusion  does  not  apply 
to  a  public  agency  as  mortgagee). 

Trustee.  A  bank  or  other  financial 
institution  which  is  legally  qualified 
and  experienced  in  performing  fidu¬ 
ciary  responsibilities  with  respect  to 
the  care  and  investment  of  funds  of  a 
magnitude  comparable  to  those  in¬ 
volved  in  the  financing. 

§811.103  General. 

In  order  for  obligations  to  be  tax 
exempt  under  this  subpart; 

(a)  The  obligations  must  be  issued  in 
connection  with  a  low-income  housing 
project  approved  by  HUD  under  the 
act  and  the  applicable  section  8  regu¬ 
lations. 

(b)  Where  the  parent  entity  PHA  is 
not  the  owner  of  the  project,  the 
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parent  entity  PHA  or  another  PHA 
approvable  under  §811.104  must  agree 
to  administer  the  contract  pursuant  to 
an  ACC  with  HUD  or  other  arrange¬ 
ments  for  administration  must  be  es¬ 
tablished  that  are  acceptable  to  HUD. 

(c)  The  obligations  must  be  issued  by 
an  entity  approved  by  HUD  as  a  PHA 
pursuant  to  §§  811.104  or  811.105. 

(d)  The  field  office  must  have  issued 
a  notification  pursuant  to  §  811.117  ap¬ 
proving  the  obligations  as  tax  exempt. 

§811.104  Approval  of  public  housing 
agency  (other  than  agency  or  instru¬ 
mentality  PHA’s). 

(a)  (1)  An  application  to  the  field 
office  for  approval  as  a  public  housing 
agency,  including  a  parent  entity 
PHA.  for  purposes  of  this  subpart 
shall  be  supported  by  evidence  satis¬ 
factory  to  HUD  to  establish  that: 

(1)  The  applicant  is  legally  author¬ 
ized  to  engage  in  or  assist  in  the  devel¬ 
opment  or  operation  of  low-income 
housing  and  to  carry  out  the  responsi¬ 
bilities  required  of  it  under  this  sub¬ 
part  and  the  applicable  section  8  regu¬ 
lations  for  the  project  or  the  financing 
thereof,  as  described  in  its  application. 

(ii)  The  applicant  has  the  adminis¬ 
trative  capability,  including  any  previ¬ 
ous  experience  in  multifamily  housing 
programs,  to  carry  out  the  responsibil¬ 
ities  required  of  it  imder  this  subpart 
and  the  applicable  section  8  regula¬ 
tions  for  the  project,  or  the  financing 
thereof,  as  described  in  its  application. 

(2)  The  evidence  shall  include  any 

facts  or  documents  relevant  to  the  de¬ 
terminations  required  by 

§§  811.104(a)(1)  (i)  and  (ii),  including 
identification  of  any  pending  applica¬ 
tion  the  applicant  has  submitted 
imder  the  act.  In  the  absence  of  evi¬ 
dence  to  the  contrary,  the  following 
evidence  shall  be  considered  satisfac¬ 
tory  to  the  field  office: 

(i)  Identification  of  any  previous 
HUD  approval  of  the  applicant  as  a 
PHA  pursuant  to  this  §  811.104; 

(ii)  Identification  of  any  prior  ACC 
with  the  applicant  under  the  act  (or 
under  the  U.S.  Housing  Act  of  1937 
prior  to  its  amendment  by  the  Hous¬ 
ing  and  Conmumity  Development  Act 
of  1974);  or 

(iii)  A  statement,  where  applicable, 
that  the  applicant  is  an  approved  par¬ 
ticipating  agency  under  24  CFR  Part 
883  (State  housing  finance  and  devel¬ 
opment  agencies). 

(3)  The  evidence  furnished  pursuant 
to  the  preceding  provisions  of 
§  811.104(a)  shall  be  supported  by  the 
opinion  of  a  counsel  acceptable  to  the 
field  office  that  the  applicant  meets 
the  requirements  of  this  §  811.104(a). 

(b)  The  applicant  shall  receive  no 
compensation  in  connection  with  the 
financing  except  for  its  expenses,  as 
approved  by  HUD  in  determining  the 
development  cost,  expenses  of  issuing, 
and  the  ancillary  cost  of  servicing. 
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(c)  Any  subsequent  amendments  to 
the  documents  submitted  to  HUD  pur¬ 
suant  to  this  §811.104  must  be  ap¬ 
proved  by  HUD. 

§811.105  Approval  of  agency  or  instru¬ 
mentality  PHA. 

(a)  An  application  to  the  field  office 
for  approval  as  an  agency  or  instru¬ 
mentality  PHA  for  purposes  of  this 
subpart  shall: 

(1)  Identify  the  parent  entity  PHA. 

(2)  Establish  by  evidence  satisfac¬ 
tory  to  HUD  that: 

(i)  The  parent  entity  PHA  meets  the 
requirements  of  §  811.104. 

(ii)  The  applicant  was  properly 
creatred  pursuant  to  State  law  as  a 
not-for-profit  entity. 

(iii)  The  applicant  is  legally  author¬ 
ized  to  engage  in  or  assist  in  the  devel¬ 
opment  or  operation  of  low-income 
housing  and  to  carry  out  the  responsi¬ 
bilities  required  of  it  under  this  sub¬ 
part  and  the  applicable  section  8  regu¬ 
lations  for  the  project  or  the  financing 
thereof,  as  described  in  its  application. 

(iv)  The  applicant  has  the  adminis¬ 
trative  capability,  including  any  previ¬ 
ous  experience  in  multifamily  housing 
programs,  to  carry  out  the  responsibil¬ 
ities  required  of  it  under  this  subpart 
and  the  applicable  section  8  regultions 
for  the  project,  or  the  financing  there¬ 
of,  as  described  in  its  application.  Such 
responsibilitis  may  consist  solely  of  as¬ 
sisting  projects  by  borrowing  and  lend¬ 
ing  funds. 

(v)  The  actions  required  pursuant  to 
§  811.105(b)  to  establish  the  relation¬ 
ship  between  the  parent  entity  PHA 
and  the  applicant  required  by  the  act 
and  this  subpart  have  been  taken  and 
are  not  prohibited  under  State  law. 

(3)  The  evidence  furnished  pursuant 
to  the  preceding  provisions  of 
§  811.105(a)  shall  be  suported  by  the 
opinion  of  a  counsel  acceptable  to  the 
field  office  that  the  applicant  meets 
the  requirements  of  this  §  811.105(a). 

(b)  The  charter  or  other  organic  doc¬ 
ument  establishing  the  applicant  shall 
limit  the  activities  to  be  performed  by 
the  applicant,  and  fluids  and  assets 
connected  therewith,  to  carrying  out 
or  assisting  in  carrying  out  section  8 
projects.  Such  organic  document  shall 
provide  that: 

(1)  The  applicant  shall  receive  no 
compensation  in  connection  with  the 
financing  except  for  its  expenses,  as 
approved  by  HUD  in  determining  the 
development  cost,  expenses  of  issuing, 
and  the  ancillary  cost  of  servicing. 

(2)  Any  net  earnings  of  the  applicant 
may  be  retained  by  the  applicant  but 
may  not  inure  to  the  benefit  of  any 
persons  or  entity  other  than  the 
parent  entity  PHA  or  another  not-for- 
profit  entity  as  determined  by  the 
parent  entity  PHA. 

(c)  The  coduments  submitted  by  the 
applicant  shall  include  the  following 
with  respect  to  the  relationship  be¬ 


tween  the  parent  entity  PHA  and  the 
agency  or  instrumentality  PHA: 

(1)  Provisions  requiring  approval  by 
the  parent  entity  PHA  of  the  charter 
or  other  organic  instrument  and  of  the 
bylaws  of  the  applicant,  which  organic 
instrument  and  bylaws  shall  specify 
that  any  amendments  are  subject  to 
approval  by  the  parent  entity  PHA 
and  by  HUD. 

(2)  Members,  officers,  or  employees 
of  the  parent  entity  PHA  may  be  di¬ 
rectors  or  officers  of  the  applicant, 
unless  this  is  contrary  to  State  law. 

(3)  Provisions  requiring  approval  by 
the  parent  entity  PHA  of  each  project 
and  of  the  program  and  expenditures 
of  the  applicant. 

(4)  Provisions  requiring  approval  by 
the  parent  entity  PHA  of  each  issue  of 
obligations  by  the  applicant  not  more 
than  60  days  prior  to  the  date  of  issue 
and  approval  of  any  amendments  to 
the  terms  and  conditions  of  the  issu¬ 
ance  prior  to  the  date  of  issue. 

(5)  Provisions  requiring  the  appli¬ 
cant  to  furnish  to  the  parent  entity 
PHA  an  annual  report  on  the  appli¬ 
cant’s  activities  and  an  annual  audit  of 
the  applicant  by  an  independent 
public  accountant,  and  requiring  the 
parent  entity  PHA  to  review  the  appli¬ 
cant’s  activities  and  to  furnish  to  HUD 
a  copy  of  their  review  and  of  the  appli¬ 
cant’s  report  and  audit,  with  any  com¬ 
ments  by  the  parent  entity  PHA. 

(6)  Provisions  giving  the  parent 
entity  PHA  right  of  access  at  any  time 
to  all  books  and  records  of  the  appli¬ 
cant. 

(7)  Provisions  that  upon  dissolution 
of  the  applicant,  title  to  or  other  inter¬ 
est  in  any  real  or  personal  property 
that  is  owned  by  such  applicant  at  the 
time  of  dissolution  shall  vest  in  the 
parent  entity  PHA  or  in  another  not- 
for-profit  entity  as  determined  by  the 
parent  entity  PHA. 

(8)  Where  the  parties  have  agreed 
(this  is  optional  with  the  parties  and 
not  required  by  HUD)  that  provision 
should  be  made  in  conjunction  with 
the  issuance  of  the  obligations  for  title 
to  or  other  interest  in  the  real  and 
personal  property  financed  by  the  ob¬ 
ligations  to  be  conveyed  at  a  specified 
time  and/or  under  specified  conditions 
to  the  parent  entity  PHA  or  another 
PHA  (other  than  an  agency  or  instru¬ 
mentality  PHA),  instruments  making 
such  conveyance  shall  be  placed  in 
escrow  with  instructions  that  the 
escrow  agent  deliver  the  instruments 
to  the  parent  entity  PHA  or  other 
PHA  at  such  specified  time  and  in  ac¬ 
cordance  with  such  specified  condi¬ 
tions.  A  method  other  than  this 
escrow  procedure  may  be  used  if  it 
provides  comparable  assurance  of  per¬ 
formance  and  is  approved  by  the  field 
office.  Any  conveyance  to  the  parent 
entity  PHA  or  other  PHA  shall  be  free 
of  encumbrances  (other  than  tenant 
leases)  created  subsequent  to  the  es- 
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tabilshment.  of  the  lien  to  secure  the 
permanent  obligations  except  as  oth¬ 
erwise  consented  to  by  the  parent 
entity  PHA  or  other  PHA  with  the  ap¬ 
proval  of  HUD. 

(9)  Evidence  of  agreement  by  the 
parent  entity  PHA  or  other  PHA  to 
accept  title  to  any  real  or  personal 
property  financed  by  the  obligations 
pursuant  to  §§  811.105(b)(7)  and 
811.105(b)(8),  if  applicable,  and  to 
comply  with  the  provision  of  the  ACC 
or  contract  requiring  provision  for,  in 
the  event  of  default  under  the  con¬ 
tract,  continued  operation  or  owner¬ 
ship  of  the  project  by  a  PHA  (other 
than  an  agency  or  instrumentality)  or 
other  entity  acceptable  to  HUD  to 
assure  continued  operation  in  accord¬ 
ance  with  the  contract. 

(d)  Any  subsequent  amendments  to 
the  dbcuments  submitted  to  HUD  pur¬ 
suant  to  this  §811.105  must  be  ap¬ 
proved  by  HUD. 

§811.106  Term  of  contract  and  of  perma¬ 
nent  obligations. 

(a)  The  term  of  the  contract  shall  be 
for  the  total  number  of  years  ap¬ 
proved  by  the  field  office  pursuant  to 
the  applicable  section  8  regulations 
subject  to  the  following  additional 
limitations. 

(b)  For  non-FHA-insured  projects: 

(1)  The  term  of  the  contract  shall 
not  exceed  30  years,  except  that  in  the 
case  of  projects  that  are  predominant¬ 
ly  (a  majority  of  the  imits)  designed 
for  the  nonelderly,  the  field  office 
may  approve  a  contract  term  of  not  to 
exceed  40  years. 

(2)  The  term  of  the  obligations  shall 
be  equal  to  the  term  of  the  contract 
plus  the  period  between  the  beginning 
of  the  term  of  the  obligations  and  the 
date  of  execution  of  the  contract 
rounded  to  the  next  full  year. 

(c)  For  FHA-insured  projects: 

(1)  The  term  of  the  contract  shall 
not  exceed  20  years. 

(2)  The  term  of  the  obligations  and 
of  the  FHA-insured  mortgage  may  be 
for  a  longer  term. 

§811.107  Financing  documents  and  data. 

(a)  A  financing  agency  proposing  to 
issue  tax-exempt  obligations  pursuant 
to  this  subpart  shall  submit  the  fol¬ 
lowing,  which  are  to  be  processed  as 
part  of  the  section  8  final  proposal 
(where  final  documents  are  not  availa¬ 
ble  at  this  stage,  the  final  proposal 
may  be  reviewed  on  the  basis  of  draft 
documents,  but  the  final  documents 
must  be  submitted  prior  to  receiving 
HUD  approval  pursuant  to  this  sub¬ 
part)  for  the  project  to  be  financed: 

(1)  Copies  of  the  documents  relating 
to  the  method  of  financing  of  the 
project.  Such  documents  shall  include 
the  bond  resolution,  loan  agreement, 
pledge,  regulatory  agreement,  bond, 
note,  trust  indenture,  and  other  relat¬ 
ed  documents,  if  any,  all  of  which 


shall  be  in  compliance  with  all  require¬ 
ments  of  this  subpart  and  applicable 
section  8  regulations. 

(2)  A  copy  of  the  official  statement 
or  prospectus  shall  be  furnished  to  the 
field  office  for  information  only.  The 
front  page  of  the  official  statement  or 
prospectus  shall  bear  a  statement  sub¬ 
stantially  as  follows:  (A)  In  addition  to 
any  other  security  cited  in  the  state¬ 
ment,  the  obligations  are  to  be  secured 
by  a  pledge  of  an  ACC,  if  applicable, 
agreement  and  contract,  all  to  be  ex¬ 
ecuted  or  approved  by  HUD;  (B)  the 
faith  of  the  United  States  is  solemnly 
pledged  to  the  payment  of  annual  con¬ 
tributions  pursuant  to  the  ACC  or  to 
the  payment  of  housing  assistance 
payments  pursuant  to  the  contract 
and  fimds  have  been  obligated  by 
HUD  for  such  payments;  (C)  except  to 
the  extent  stated  in  these  contracts 
and,  if  applicable,  any  contract  of 
mortgage  Insurance,  the  obligations 
are  not  insured  or  guaranteed  by  HUD 
and  are  not  to  be  construed  as  an  in¬ 
debtedness  of  HUD  or  of  the  United 
States;  (D)  that  nothing  in  the  text  of 
the  official  statement  or  prospectus  is 
to  be  interpreted  to  conflict  with  (A), 
(B),  and  (C)  above;  and  (E)  that  HUD 
bears  no  responsibility  for  the  content 
of  this  official  statement  or  prospec¬ 
tus. 

(3)  Certifications  and  statements  by 
the  financing  agency. 

(i)  A  statement  of  whether  or  not 
the  obligations  are  to  be  issued  after 
competitive  bidding  (section  811.109) 
and  a  certification  that  the  interest 
rate  on  the  obligations  will  not  exceed 
the  ceiling  imposed  by  this  subpart. 

(ii)  A  certification  that  the  amoimt 
of  debt  service  payable  by  the  owner 
shall  not  exceed  the  amount  required 
to  amortize  the  total  obligations  plus 
the  allowed  percentage  of  the  total  ob¬ 
ligations  for  the  ancillary  cost  of  ser¬ 
vicing. 

(iii)  A  certification  that  the  terms  of 
the  financing  and  the  use  of  the  obli¬ 
gations  will  be  in  accordance  with  this 
subpart. 

(4)  An  explanation  of  all  reserves  or 
accounts  to  be  established  or  main¬ 
tained,  how  they  will  be  funded  and  of 
the  flow  of  funds.  The  explanation 
should  be  in  sufficient  detail  to  facili¬ 
tate  field  office  review. 

(5)  An  opinion  from  a  bond  counsel 
qualified  and  experienced  in  govern¬ 
mental  or  public  body  bond  issuances 
of  a  comparable  size  and  complexity 
with  regard  to  the  legality  of  all  as¬ 
pects  of  the  financing.  Where  the  fi¬ 
nancing  is  to  be  provided  under  a  note 
and  mortgage  and  no  bonds  are  to  be 
issued,  the  opinion  may  be  from  coun¬ 
sel  for  the  lender,  whose  qualifications 
and  experience  in  the  field  of  such 
mortgage  transactions  are  acceptable 
to  the  field  office. 

(6)  Financial  data: 

(i)  For  FHA-insured  projects,  the  fi¬ 
nancial  data  required  for  FHA  insur¬ 
ance  (§  811.108(a)). 


(ii)  For  non-FHA-insured  projects, 
an  itemized  statement  of  the  elements 
of  development  cost,  expenses  of  issu¬ 
ing.  debt  service  payments  on  the  obli¬ 
gations  during  the  escrow  period,  debt 
service  reserve,  and  the  total  amount 
of  the  obligations  and.  for  the  pur¬ 
poses  of  the  HUD  computation  re¬ 
quired  by  §  811.108(b),  an  estimate  of 
annual  income  and  expenses,  the  pro¬ 
jected  interest  rate  and  projected  term 
of  the  obligations.  If  it  is  later  decided 
to  issue  the  obligations  at  a  higher  in¬ 
terest  rate  or  a  shorter  term,  an 
amended  final  proposal  shall  be  sub¬ 
mitted. 

(b)  The  financing  agency  shall 
retain  in  its  files,  and  make  available 
for  HUD  inspection  upon  request,  the 
documentation  relting  to  the  financ¬ 
ing. 

(c)  In  the  event  a  financing  agency 
which  has  obtained  HUD  approval  of 
the  documents  submitted  pursuant  to 
this  subpart  proposes  substantive 
changes  in  the  documents,  whether  by 
way  of  amendment,  replacement,  or 
supplementation,  such  changes  must 
be  submitted  to  the  field  office  for 
prior  approval. 

§  811.108  Amount  of  permanent  obliga¬ 
tions  and  debt  service  reserve. 

(a)  FHA-insured  projects.  (1)  The 
amount  of  the  obligations  supported 
by  project  rental  income  shall  not 
exceed  the  amoimt  of  the  FHA-in¬ 
sured  mortgage.  The  project  net 
income  to  be  used  in  processing  the 
proposal  for  mortgage  insurance  shall 
be  determined  by  the  following  calcu¬ 
lation:  (i)  Contract  rent  as  approved 
by  HUD  in  accordance  with  the  appli¬ 
cable  section  8  regulations,  (ii)  less  an 
allowance  for  vacancies  that  shall  not 
be  less  than  2  percent,  (iii)  equals  ad¬ 
justed  rent,  (iv)  less  HUD-approved 
operating  expenses,  (v)  equals  project 
net  income. 

(2)  The  expenses  of  issuing  that  may 
be  included  in  the  FHA-insured  mort¬ 
gage  shall  not  exceed:  5  percent  of  the 
first  $1  million  of  obligations;  4  per¬ 
cent  of  the  second  $1  million;  3  per¬ 
cent  of  the  third  $1  million  and  2  per¬ 
cent  of  any  amount  over  $3  million. 
All  individual  items  of  expense  shall 
be  shown  to  be  necessary  for  the  issu¬ 
ance  of  the  obligations  and  the 
amount  of  each  shall  be  shown  to  be 
reasonable  in  relation  to  the  prevail¬ 
ing  costs  of  issuing  comparable  obliga¬ 
tions.  taking  into  account  any  differ¬ 
ence  between  the  types  of  obligations. 

(3)  The  owner’s  equity  investment,  if 
any,  shall  be  in  accordance  with  re¬ 
quirements  for  the  FHA  insurance 
program. 

(4)  Prior  to  the  execution  of  the  con¬ 
tract,  a  profit-motivated  owner  shall 
also  be  required  to  provide  an  escrow 
in  the  form  of  cash  or  an  irrevocable 
letter  of  credit  to  meet  any  potential 
operating  deficit  during  the  early 
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years  of  project  operation.  For  syndi¬ 
cated  owners  the  amount  to  be 
escrowed  shall  be  4  percent  of  the  de¬ 
velopment  cost:  for  other  profit-moti¬ 
vated  owners,  the  amount  to  be 
escrowed  shall  be  2  percent.  At  the 
end  of  the  third  fiscal  year  (after  ex¬ 
ecution  of  the  contract)  one-half  of 
the  unused  escrow  shall  be  released 
and  at  the  end  of  the  fourth  fiscal 
year  the  other  half  shall  be  released. 
For  not-for-profit  owners  the  develop¬ 
ment  cost  shall  include  2  percent  of 
the  development  cost  otherwise  calcu¬ 
lated  as  an  allowance  to  make  the 
project  operational. 

(5)  In  addition  to  the  amount  of  the 
obligations  supported  by  project 
rental  income  (the  amount  of  the 
FHA-insured  mortgage),  a  debt  service 
reserve  not  to  exceed  the  amount  nec¬ 
essary  to  pay  anticipated  debt  service 
for  6  months  on  the  amoimt  of  the  ob¬ 
ligations  supported  by  project  rental 
income  may  be  included  in  the  obliga¬ 
tions. 

(i)  The  debt  service  reserve  will  be 
established  at  the  execution  of  the 
contract  and  thereafter  investment 
income  from  the  amoimt  of  the  debt 
service  reserve  will  be  used  to  pay  re¬ 
quired  interest  costs  on  the  obligations 
attributable  to  the  debt  service  re¬ 
serve.  In  the  event  such  investment 
income  is  insufficient,  project  income 
may  be  used  to  pay  the  required  inter¬ 
est  costs  on  the  obligations  attributa¬ 
ble  to  the  debt  service  reserve.  It  is  an¬ 
ticipated  that  payment  of  the  princi¬ 
pal  attributable  to  the  debt  service  re¬ 
serve  will  be  made  at  the  end  of  the 
term  of  the  obligations. 

(ii)  The  debt  service  reserve  and  its 
investment  income  shall  be  available 
only  for  the  purpose  of  paying  princi¬ 
pal  or  interest  on  the  obligations.  The 
use  of  the  debt  service  reserve  for  this 
purpose  shall  not  be  a  cure  for  any 
failure  by  the  owner  to  make  required 
debt  service  payments  to  the  financing 
agency  nor  shall  it  be  grounds  for  fail¬ 
ure  to  declare  a  default  and  take  other 
remedial  action  on  accoimt  of  such 
payment  delinquencies. 

(iii)  Upon  full  payment  of  the  princi¬ 
pal  and  interest  on  the  obligations, 
funds  in  the  debt  service  reserve  shall 
be  remitted  to  HUD, 

(b)  Non-FHA-insured  projects.  (1) 
The  amount  of  the  obligations  sup¬ 
ported  by  project  rental  income  shall 
not  exceed: 

(i)  For  profit-motivated  owners  the 
total  derived  by  capitalizing  the  proj¬ 
ect  net  income,  less  HUD-approved 
return  on  equity,  at  the  debt  service 
rate  payable  on  the  total  obligations 
(calcualted  on  a  projected  term  and 
projected  interest  rate  on  the  obliga¬ 
tions  not  to  exceed  the  interest  rate  on 
the  permanent  financing  under  an 
FHA-insured  mortgage  using  the 
tandem  plan,  GNMA  program  25).  ad¬ 
justed  to  provide  for  the  ancillary  cost 
of  servicing. 


(ii)  For  not-for-profit  owners,  the 
total  derived  by  capitalizing  95  percent 
of  project  net  income  at  the  debt  serv¬ 
ice  rate  payable  on  the  total  obliga¬ 
tions  (calculated  on  a  projected  term 
and  projected  interest  rate  on  the  obli¬ 
gations  not  to  exceed  the  interest  rate 
on  the  permanent  financing  under  an 
FHA-insured  mortgage  using  the 
tandem  plan,  GNMA  program  25),  ad¬ 
justed  to  provide  for  the  ancillary  cost 
of  servicing. 

(iii)  The  project  net  income  for  the 
above  calculations  shall  be  determined 
by  the  following  calculation:  (A)  Con¬ 
tract  rent  as  approvd  by  HUp  in  ac¬ 
cordance  with  the  applicable  section  8 
regulations,  (B)  less  an  allowance  for 
vacancies  that  shall  not  be  less  than  2 
percent,  (C)  equals  adjusted  rent,  (D) 
less  HUD  approved  operating  costs 
(maintenance  and  operating  expenses, 
property  taxes,  hazard  insurance,  use 
and  occupancy  insurance,  payments  to 
repair  and  replacement  reserve,  ad¬ 
ministrative  costs,  and  utility  costs), 
(E)  equals  project  net  income. 

(2)  In  addition  to  the  amount  of  the 
obligations  supported  by  project 
rental  income,  a  debt  service  reserve 
not  to  exceed  the  amount  necessary  to 
pay  anticipated  debt  service  for  1  year 
on  the  amount  of  the  obligations  sup¬ 
ported  by  project  rental  income  may 
be  included  in  the  obligations. 

(i)  The  debt  service  reserve  will  be 
established  at  the  execution  of  the 
contract.  The  owner’s  debt  service 
payment  shall  be  based  upon  the  full 
amount  of  the  obligations  (i.e.,  inclu¬ 
sive  of  the  amount  for  the  debt  service 
reserve)  but  investment  income  from 
the  debt  service  reserve,  up  to  the 
amount  required  for  debt  service  on 
the  obligations  attributable  to  the 
debt  service  reserve,  shall  be  credited 
toward  the  owner’s  debt  service  pay¬ 
ment.  Any  excess  investment  income 
shall  be  added  to  and  become  a  part  of 
the  debt  service  reserve.  Payment  of 
the  principal  attributable  to  the  debt 
service  reserve  may  be  made  at  the 
end  of  the  term  of  the  obligations. 

(ii)  The  debt  service  reserve  and  in¬ 
vestment  income  thereon  shall  be 
available  only  for  the  purpose  of 
paying  principal  or  interest  on  the  ob¬ 
ligations. 

(iii)  Upon  termination  of  the  con¬ 
tract,  funds  in  the  debt  service  reserve, 
after  payment  of  the  principal  attrib¬ 
utable  to  the  debt  service  reserve, 
shall  be  remitted  to  HUD. 

(3)  The  amounts  which  may  be  in¬ 
cluded  in  the  amount  of  the  obliga¬ 
tions  supp>orted  by  project  rental 
income  for  specific  purposes  shall  be 
subject  to  the  following: 

(i)  If  the  proceeds  of  the  permanent 
obligations  are  to  be  placed  in  escrow 
pending  completion  of  construction 
(section  811.112(c)),  the  amoimt  neces¬ 
sary  for  debt  service  payments  on  the 
permanent  obligations  including  any 


debt  service  reserve,  during  the  antici¬ 
pated  escrow  period,  less  the  amount 
anticipated  to  be  earned  by  the  invest¬ 
ment  of  the  funds  escrowed  or  by 
other  project  income  during  this 
period,  may  be  included. 

(ii)  The  expenses  of  issuing  the  obli¬ 
gations  shall  not  exceed:  5  percent  of 
the  first  $1  million  of  obligations;  4 
percent  of  the  second  $1  million;  3  per¬ 
cent  of  the  third  $1  million,  and  2  per¬ 
cent  of  any  amount  over  $3  million. 
All  individual  items  of  expense  shall 
be  shown  to  be  necessary  fdr  the  issu¬ 
ance  of  the  obligations  and  the 
amount  of  each  shall  be  shown  to  be 
reasonable  in  relation  to  prevailing 
costs  of  issuing  comparable  obliga¬ 
tions,  taking  into  account  any  differ¬ 
ences  between  the  types  of  obligations. 

(iii)  The  remaining  amount  of  the 
obligations  supported  by  project 
rental  income  is  the  maximum  that  is 
available  for  100  percent  of  the  devel¬ 
opment  cost  for  not-for-profit  owners 
and  90  percent  of  the  development 
cost  for  profit-motivated  owners.  A 
profit-motivated  owner  shall  be  re¬ 
quired  to  have  an  equity  investment 
equal  to  10  percent  of  the  HUD-ap¬ 
proved  development  cost. 

(4)  Prior  to  the  execution  of  the  con¬ 
tract  a  profit-motivated  owner  shall 
also  be  required  to  provide  an  escrow 
in  the  form  of  cash  or  an  irrevocable 
letter  of  credit  to  meet  any  potential 
operating  deficit  during  the  early 
years  of  project  operation.  For  syndi¬ 
cated  owners  the  amount  to  be 

escrowed  shall  be  4  percent  of  the  de¬ 
velopment  cost;  for  other  profit-moti¬ 
vated  owners  the  amount  to  be 

escrowed  shall  be  2  percent.  At  the 
end  of  the  third  fiscal  year  after  ex¬ 
ecution  of  the  contract,  one-half  of 
the  unused  escrow  shall  be  released 
and  at  the  end  of  the  fourth  year  the 
other  half  shall  be  released.  For  not- 
for-profit  owners,  2  percent  of  the  de¬ 
velopment  cost  shall  be  used  to  fund 
the  residual  reserve. 

(c)  Notwithstanding  the  other  provi¬ 
sions  of  this  section,  in  the  case  of  a 
mortgage  transaction  that  does  not  in¬ 
volve  the  sale  of  bonds,  whether  FHA 
insured  or  non-FHA  insured,  no  debt 
service  reserve  shall  be  included  in  the 
obligations,  the  expenses  of  issuing 
shall  be  reduced  to  exclude  costs  asso¬ 
ciated  with  bond  financing,  and  the 
ancillary  costs  of  servicing  shall  be 
limited  as  provided  in  §  811.109(c). 

§811.109  Interest  rate  and  ancillary  cost 
of  servicing. 

(a)  The  interest  rate  on  the  obliga¬ 
tions  shall  not  exceed  the  interest  rate 
on  the  permanent  financing  under  an 
FHA-insured  mortgage  using  the 
tandem  plan  (GNMA  program  25). 
Subject  to  this  maximum,  the  field 
office  may  approve  an  interest  rate  de¬ 
termined  in  accordance  with  either  (1) 
or  (2)  below. 
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(1)  Under  this  alternative,  obliga¬ 
tions  to  be  issued  shall  be  offered  for 
public  sale  under  competitive  bidding 
procedures  involving  the  solicitation 
of  sealed  bids.  Bids  shall  be  solicited 
through  an  advertisement  in  a  news¬ 
paper  of  national  circulation,  such  as 
the  Daily  Bond  Buyer;  if  at  least  two 
responsive  bids  are  not  received  in  re¬ 
sponse  to  this  advertisement,  the  fi¬ 
nancing  agency  may  choose  to  place  a 
second  advertisement  in  a  newspaper 
of  statewide  circulation.  The  low  bid 
received  under  this  procedure  may  be 
accepted  if  the  interest  rate  is  under 
the  maximum  rate  stated  above,  pro¬ 
vided  that  at  least  two  responsive  bids 
are  received.  Evidence  of  compliance 
with  this  paragraph  must  be  demon¬ 
strated  to  the  field  office  prior  to  issu¬ 
ance  of  the  obligations. 

(2)  Where  the  financing  agency  does 
not  use  competitive  bidding  or  where 
only  one  responsive  bid  is  received,  the 
maximum  interest  rate  at  which  the 
financing  agency  may  issue  its  obliga¬ 
tions  shall  not  exceed  the  following 
number  of  basis  points  over  the  20 
Bond  Index  published  by  the  Daily 
Bond  Buyer  for  the  week  immediately 
preceding  the  sale  of  the  obligations: 

(i)  FHA-insured  projects— 50  basis 
points. 

(ii)  Non-FHA-insured  elderly  pro¬ 
jects— 75  basis  points. 

(iii)  Non-FHA-insured  family  pro¬ 
jects— 100  basis  points. 

(b)  In  the  case  of  a  mortgage  trans¬ 
action  that  does  not  involve  the  sale  of 
bonds,  the  field  office  may  approve  an 
interest  rate  up  to  the  interest  rate  for 
the  tandem  plan  (GNMA  program  25) 
without  regard  to  §  811.109(a)  (1)  and 

(2)  if  the  financing  agency  demon¬ 
strates  that  the  proposed  -  amount  of 
obligations  and  interest  rate  will  result 
in  a  net  savings  in  annual  debt  service 
when  compared  to  the  amount  of  obli¬ 
gations  otherwise  allowable  and  fi¬ 
nanced  at  the  highest  interest  rate 
permitted  under  §  811.109(a)(2)  above. 

(c)  An  amount  equal  to  three-tenths 
of  1  percent  of  the  obligations  shall  be 
allowed  for  the  ancillary  cost  of  servic¬ 
ing,  except  that  in  the  case  of  a  mort¬ 
gage  transaction  that  does  not  involve 
the  sale  of  bonds  such  amount  shall  be 
limited  to  one-tenth  of  1  percent  of 
the  obligations. 

§811.110  Interim  financing. 

(a)  The  terms  and  conditions  of  any 
interim  financing  shall  be  consistent 
with  the  terms  and  conditions  of  the 
permanent  obligations  which  are  pro¬ 
posed  or  committed  for  issuance. 

(b)  The  proceeds  of  the  permanent 
obligations  shall  be  available  for  re¬ 
payment  of  the  interim  obligations, 
but  only  upon  execution  of  the  con¬ 
tract  and  where  an  escrow  is  required, 
in  accordance  with  the  terms  of  the 
escrow.  The  risk  of  completion  of  the 
project  is  upon  the  developer/owner 
and  the  interim  lender. 


(c)  Where  tax  exemption  has  been 
requested  for  the  permanent  obliga¬ 
tions,  the  financing  agency  may  also 
request  a  determination  by  the  field 
office  that  obligations  to  be  issued  by 
the  financing  agency  for  interim  fi¬ 
nancing  are  tax  exempt  pursuant  to 
this  subpart.  > 

(1)  The  amount  of  interim  obliga¬ 
tions  shall  not  exceed  100  percent  of 
the  development  cost  for  not-for-profit 
owners  and  90  percent  of  the  develop¬ 
ment  cost  for  profit-motivated  owners. 

(2)  The  interest  rate  on  tax  exempt 
interim  financing  shall  not  exceed  90 
percent  of  the  Treasury  6-month  bill 
rate  prevailing  at  the  time  a  binding 
commitment  for  the  interim  financing 
is  obtained,  except  with  the  written 
approval  of  the  Assistant  Secretary 
for  Housing. 

(3)  The  interim  obligations  shall 
mature  on  a  specified  date  not  unrea¬ 
sonably  beyond  the  stated  date  by 
which  completion  is  required  under 
the  applicable  agreement  and  any  ex¬ 
tensions  of  such  date  approved  by 
HUD. 

§811.111  Design  review  and  construction 
inspections. 

(a)  For  FHA-insured  projects,  the 
standard  FHA  procedures  shall  be  fol¬ 
lowed. 

(b)  For  non-FHA-insured  projects: 

(1)  The  plans  and  specifications 
shall  be  reviewed  and  approved  by  the 
field  office  in  accordance  with  stand¬ 
ards  applicable  to  FHA-insured  pro¬ 
jects. 

(2)  The  interim  lender  shall  provide 
for  inspections  during  construction, 
either  directly  or  by  agreement  with 
the  owner,  as  the  lender  deems  neces¬ 
sary  to  protect  its  interest.  Copies  of 
these  inspection  reports  shall  be  fur¬ 
nished  to  the  financing  agency,  to  the 
parent  entity  PHA,  where  applicable, 
and  to  the  field  office. 

(3)  HUD  inspections  during  con¬ 
struction  shall  be  performed  by  a 
qualified  inspecting  architect  hired  by 
the  financing  agency  after  obtaining 
field  office  approval  of  the  qualifica¬ 
tions  of  the  architect  and  of  the  con¬ 
tract  under  which  services  are  to  be 
performed.  This  inspection  service 
shall  be  funded  as  part  of  the  develop¬ 
ment  cost  of  the  project.  Copies  of  the 
inspection  reports  by  such  an  inspect¬ 
ing  architect  shall  be  furnished  to  the 
field  office,  the  financing  agency,  the 
interim  lender  and  the  owner. 

§811.112  Issuance  of  permanent  obliga¬ 
tions  and  escrow  period. 

(a)  The  permanent  obligations  shall 
be  issued  at  the  date  determined  by 
the  financing  agency  (subsequent  to 
HUD  approval  pursuant  to  section 
811.117). 

(b)  After  the  permanent  obligations 
are  issued,  the  financing  agency  shall 
submit  a  certification  to  the  field 


office  as  to  the  interest  rate  on  the  ob¬ 
ligations,  the  debt  service  amount  to 
be  paid  by  the  owner,  and  the  other 
terms  of  the  financing.  The  field  office 
shall  amend  the  contract  to  reduce  the 
initial  contract  rents  to  the  extent 
that  the  debt  service  amount  to  be 
paid  by  the  owner  is  lower  than  the 
amount  projected  in  processing  the 
project  for  JTIA  insurance  or  in  calcu¬ 
lating  the  maximum  total  obligations 
to  be  supported  by  project  rental 
income  (§  811.108(b)).  The  amount  of 
the  saving  shall  be  credited  to  the 
project  account  (§§  880.106(b)  or 
881.106(b));  the  maximum  ACC  or  con¬ 
tract  commitment  shall  not  be  re¬ 
duced. 

(c)  If  the  permanent  obligations  are 
issued  before  completion  of  construc¬ 
tion,  the  proceeds  of  the  obligations 
shall,  upon  receipt,  be  placed  in  escrow 
with  the  trustee  pursuant  to  the  trust 
indenture,  except  where  (1)  there  is  an 
unconditional  guarantee  by  a  State  or 
by  a  county,  city,  or  other  vmit  of  gen¬ 
eral  local  government  that  in  the 
event  of  a  default  prior  to  execution  of 
the  contract,  the  obligations  will  be 
fully  redeemed,  or  (2)  construction  ad¬ 
vances  are  insured  pursuant  to  the  Na¬ 
tional  Housing  Act.  Disbursements 
may  be  made  from  the  escrow  prior  to 
execution  of  the  contract  only  for  the 
expenses  of  issuing  and  debt  service 
payments. 

(d)  In  the  event  that  the  contract  is 
not  executed  within  60  days  of  the 
date  by  which  completion  is  required 
under  the  applicable  agreement,  the 
permanent  obligations  shall  be  re¬ 
deemed  from  the  funds  in  escrow  plus 
income  from  investment  of  the 
escrowed  funds  and  less  any  debt  serv¬ 
ice  payments  or  disbursements  for  ex¬ 
penses  of  issuing.  However,  such  date 
for  redemption  may  be  extended  to  a 
later  specified  date  in  the  event  (1)  the 
parties  to  the  agreement  and  the 
trustee  have  agreed  in  writing  to  such 
extended  date,  and  (2)  additional 
funds,  in  the  form  of  cash  or  an  un¬ 
conditional  letter  of  credit,  are  added 
to  the  escrow  to  guarantee  that  there 
will  be  sufficient  funds  in  the  escrow 
on  the  extended  date  to  pay  all 
amounts  that  are  then  required  to  be 
paid  from  the  escrow  on  at  least  as  fa¬ 
vorable  a  basis  as  if  there  had  been  no 
extension. 

(e)  The  agreement  may  contain  a 
provision  that  in  the  event  of  foreclo¬ 
sure  by  the  interim  lender  by  reason 
of  a  default  prior  to  acceptable  com¬ 
pletion  of  the  project,  or  in  the  event 
of  assignment  or  sale  by  reason  of 
such  a  default*to  the  interim  lender  or 
other  party  agreed  to  by  the  interim 
lender  and  approved  by  HUD,  the  par¬ 
ties  to  the  agreement  (other  than  the 
defaulted  owner)  shall  agree  to  a  rea¬ 
sonable  extension  of  the  completion 
date  upon  request  of  the  interim 
lender  where  (1)  the  trustee  has 
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agreed  to  the  extension,  (2)  the  inter¬ 
im  lender  has  agreed  in  writing  to 
assure  acceptable  completion  of  the 
project  by  the  extended  date,  and  (3) 
additional  funds,  in  the  form  of  cash 
or  an  imconditional  letter  of  credit, 
are  added  to  the  escrow  to  guarantee 
that  there  will  be  sufficient  funds  on 
the  extended  date  to  pay  all  amounts 
that  are  then  required  to  be  paid  from 
the  escrow  on  at  least  as  favorable  a 
basis  as  if  there  had  been  no  exten¬ 
sion. 

§811.113  Disbursement  from  escrow  upon 
execution  of  contract. 

(a)  The  escrowed  funds,  less  ap¬ 
proved  prior  disbursements,  shall  be 
disbursed  only  upon  execution  of  the 
contract  for  the  project.  Where  a  proj¬ 
ect  is  to  be  completed  in  stages,  dis¬ 
bursement  of  the  escrow  in  stages  may 
be  permitted  if  arrangements  consist¬ 
ent  with  all  requirements  of  this  sub¬ 
part  are  made. 

(b)  If  the  field  office  finds  that  the 
evidence  of  completion  is  acceptable 
with  respect  to  the  physical  comple¬ 
tion  of  the  project,  including  the  cer¬ 
tificate  of  occupancy  and/or  other  of¬ 
ficial  approvals  required  for  occupan¬ 
cy,  but  the  evidence  of  completion  in 
other  respects  is  not  acceptable,  the 
field  office  shall  upon  request  by  the 
owner  execute  or  approve  the  execu¬ 
tion  of  the  contract:  in  such  case,  how¬ 
ever,  until  the  remaining  evidence  of 
completion  is  submitted  to  and  found 
acceptable  by  the  field  office:  (i)  the 
contract  rent  for  the  purpose  of  com¬ 
puting  housing  assistance  payments 
with  respect  to  any  unit  shall  be  the 
monthly  amount  of  the  debt  service 
on  the  permanent  obligations  attribut¬ 
able  to  the  unit  and  (ii)  rent-up  and 
occupancy  shall  be  subject  to  such 
conditions  as  the  field  office  may  re¬ 
quire. 

(c)  The  effective  date  of  the  contract 
shall  be  10  working  days  after  the  no¬ 
tification  of  project  completion  to  the 
field  office,  or  the  date  of  the  HUD  in¬ 
spection  if  earlier,  provided  that  the 
owner’s  and  architect’s  certifications 
and  other  evidence  of  completion  re¬ 
quired  by  the  applicable  section  8  reg¬ 
ulations  are  found  by  the  field  office 
to  be  acceptable  as  of  that  date.  If  the 
certifications  and  other  evidence  of 
completion  are  found  not  to  be  accept¬ 
able  as  of  that  date,  the  effective  date 
of  the  contract  shall  be  the  earliest 
subsequent  date  as  of  which  the  evi¬ 
dence  of  completion  is  found  by  the 
field  office  to  be  acceptable. 

(d)  For  non-FHA-insured  projects, 
the  evidence  of  completion  to  be  sub¬ 
mitted  in  accordance  with  the  agree¬ 
ment  shall  include  cost  certification 
and  cost  data  as  required  by  HUD  to 
support  the  estimates  on  which  the 
amount  of  the  permanent  obligations 
was  based. 

(1)  If  complete  on  its  face,  the  certi¬ 
fication  and  data  shall  be  subject  only 


to  post-audit.  If  incorrect  or  false 
statements  are  discovered  appropriate 
action  shall  be  taken  against  the  party 
submitting  such  certification  or  data. 
There  shall  be  no  reduction  in  the 
amount  of  the  obligations  or  in  the 
contract  rents. 

(2)  If  the  parties  wish  to  execute  the 
contract  prior  to  full  completion  of 
the  cost  certification  process,  the 
escrow  of  the  permanent  obligations 
may  provide  for  initial  release  of  funds 
sufficient  to  obtain  the  release  of  the 
lien  held  by  the  interim  lender  and  for 
subsequent  release  of  the  remaining 
funds  when  final  cost  certification  and 
cost  data  are  submitted. 

(3)  Upon  execution  of  the  contract, 
the  escrowed  funds  shall  be  disbursed, 
to  the  extent  of  the  amounts  stated  by 
the  parties  submitting  the  certifica¬ 
tion,  for  the  approved  development 
cost,  the  debt  service  reserve  and  the 
residual  reserve,  as  applicable.  When 
all  cost  certification  has  been  complet¬ 
ed  and  all  authorized  disbursements 
have  been  made,  any  remaining  funds 
in  the  escrow  shall  be  placed  in  the  re¬ 
sidual  reserve. 

§811.114  Use  of  project  revenues  for 
FHA-insured  projects. 

(a)  In  the  case  of  FHA-insured  pro¬ 
jects  the  use  of  project  revenues  shall 
be  in  accordance  with  the  require¬ 
ments  for  limited-dividend  or  not-for- 
profit  owners  under  the  applicable 
mortgage  insurance  program. 

(b)  No  gross  revenue  pledge  is  per¬ 
mitted  for  FHA-insured  projects.  The 
pledge  (section  811.116(b))  of  the  con¬ 
tract  may  provide  that  all  payments 
thereunder  shall  be  paid  directly  to 
the  mortgagee  who  shall  make  all  pay¬ 
ments  or  deposits  required  under  the 
mortgage  and  who  shall  remit  the 
excess  to  the  owner. 

(c)  The  escrows  and  accounts  re¬ 
quired  by  this  subpart  are  to  be  estab¬ 
lished  under  applicable  FHA  proce¬ 
dures  or  in  special  accounts,  estab¬ 
lished  for  the  purpose  of  meeting 
these  requirements. 

(d)  The  agreement  and  contract 
shall  be  incorporated  by  reference  in 
the  regulatory  agreement  which  pro¬ 
vides  that  any  default  under  the 
agreement  or  contract  may  be  con¬ 
strued  to  constitute  a  default  under 
the  regulatory  agreement  and  mort¬ 
gage  in  the  sole  discretion  of  HUD. 

§811.115  Trust  indenture  provisions  for 
non-FHA-insured  projects. 

(a)  The  trust  indenture  shall  include 
the  following  specific  provisions  with 
regard  to  the  financing  and  the  oper¬ 
ation  of  the  project  and  shall  be  other¬ 
wise  consistent  with  this  subpart. 

(b)  The  owner  shall  be  required  to 
continue  to  provide  low-income  hous¬ 
ing  for  the  full  term  of  the  contract 
and  the  trust  indenture  shall  provide 
that: 


(1)  A  default  under'  the  contract 
shall  constitute  a  default  under  the 
trust  indenture. 

(2)  If  HUD  finds  there  is  a  default 
under  the  contract,  HUD  shall  request 
the  trustee  to  take  action  to  correct 
the  default  within  a  specified  reason¬ 
able  time. 

(3)  If  the  default  is  not  corrected 
within  such  time,  HUD  may  direct  the 
trustee  to  declare  a  default  under  the 
trust  indenture  and  to  provide  for  con¬ 
tinued  operation  or  ownership  of  the 
project  by  a  PHA  (other  than  an 
agency  or  instrumentality  PHA)  or 
other  entity  acceptable  to  HUD  to 
assure  continued  operation  in  accord¬ 
ance  with  the  contract. 

(c)  Project  revenues,  and  all  re¬ 
serves,  including  interest  thereon,  es¬ 
tablished  with  the  proceeds  of  obliga¬ 
tions  issued  under  this  subpart  shall 
be  used  in  accordance  with  provisions 
in  the  trust  indenture  designed  to 
assure  that  such  revenues  and  reserves 
are  used  for  the  benefit  of  the  project 
and  in  accordance  with  this  subpart 
and  that  return  to  the  owner  is  limited 
as  prescribed  in  §  811.115  (c)(3). 

(1)  Project  revenues  shall  be  used: 

(1)  To  make  the  payments  to  the 
trustee  required  by  the  trust  inden¬ 
ture. 

(ii)  To  pay  operating  expenses  of  the 
project. 

(iii)  To  make  required  deposits,  in¬ 
cluding: 

(A)  Deposits  to  a  maintenance  re¬ 
serve  at  the  rate  of  one-half  of  1  per¬ 
cent  of  the  contract  rent  as  needed  to 
build  up  and  maintain  the  reserve  at  a 
level  equal  to  2V4  percent  of  the  aggre¬ 
gate  annual  contract  rent. 

(B)  Deposits  to  a  replacement  re¬ 
serve  at  the  rate  of  2  percent  of  the 
contract  rent  as  needed  to  build  up 
and  maintain  the  reserve  at  a  level 
equal  to  10  percent  of  the  aggregate 
annual  contract  rent. 

(iv)  Any  remaining  project  revenues 
shall  be  deposited  in  a  residual  re¬ 
serve. 

(2)  The  owner  may  use  funds  in  the 
residual  reserve  for  any  project  pur¬ 
pose,  including  maintenance  and  re¬ 
placement  or  project  improvement 
(but  excluding  payment  into  the  debt 
service  reserve)  with  the  trustee’s 
prior  written  approval  specifying  the 
purpose  for  which  such  funds  are  to 
be  used.  Withdrawals  from  the  main¬ 
tenance  and  replacement  reserves  may 
be  made  by  the  owner  with  the  prior 
written  approval  of  the  trustee  and 
the  administrator  of  the  contract 
specifying  the  purpose  for  which  such 
funds  are  to  be  used  or  in  accordance 
with  procedures  approved  by  HUD  for 
emergencies  or  for  minor  amounts. 

(3)  At  the  end  of  each  fiscal  year 
after  paying  all  project  expenses,  the 
funds  in  the  residual  reserve  shall  be 
available  to  pay  to  the  owner  any  per¬ 
mitted  return  on  equity  investment. 
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including  any  short-fall  in  such  return 
during  the  previous  5  years.  The  trust¬ 
ee  indenture  shall  prohibit  any  return 
to  not-for-profit  owners  and  shall  limit 
return  to  profit-motivated  owners  to 
the  following  maximum  rates  of 
return  on  equity  investment: 

(i)  Six  percent  per  year  for  all  pro¬ 
jects  that  have  syndicated  owners,  and 

(ii)  For  projects  that  do  not  have 
syndicated  owners,  8  percent  per  year 
for  elderly  projects  and  10  percent  per 
year  for  family  projects. 

(4)  If  at  the  end  of  the  fiscal  year 
and  after  payment  to  the  owner  of  the 
permitted  return,  there  are  funds  in 
the  residual  reserve  in  excess  of  20 
percent  of  the  annual  gross  rent  in 
effect  on  that  date,  such  excess  shall 
be  used  to  reduce  housing  assistance 
payments  under  the  contract  tuid 
thereby  add  to  the  project  accoimt. 
Upon  termination  of  the  contract, 
funds  in  the  residual  reserve  shall  be 
remitted  to  HUD. 

(d)  The  owner  shall  be  required  to 
furnish  to  the  trustee  annually  an 
audit  by  a  certified  public  accountant 
of  project  revenues  and  of  all  expendi¬ 
tures  of  project  revenues.  The  trustee 
shall  review  the  audit  and  furnish  a 
copy  of  this  audit  and  the  trustee’s 
report  of  any  project-related  problems 
to  the  financing  agency  and  the  field 
office.  Misuse  by  the  owner  of  the 
project  revenues  shall  constitute  a  de¬ 
fault  under  the  trust  indenture. 

(e)  The  use  of  the  debt  service  re¬ 
serve  and  disposition  of  funds  in  the 
reserve  shall  be  consistent  with  section 
811.108(b)(2). 

(f)  All  funds  held  by  the  trustee 
under  the  trustee  indenture  or  as  es¬ 
crows  or  reserves  shall  be  held  as  de¬ 
posits  in  interest  bearing  accounts 
that  are  federally  insured  or  shall  be 
invested  in  Treasury  securities,  securi¬ 
ties  issued  or  guaranteed  by  a  Federal 
agency  or  securities  issued  by  a  U.S. 
Government  sponsored  agency  to  earn 
interest. 

(g)  Additional  tax-exempt  obliga¬ 
tions  may  be  issued  to  finance  addi¬ 
tional  development  cost  that  is  shown 
to  be  reasonable  and  is  approved  by 
HUD  pursuant  to  this  subpart.  Con¬ 
tract  rents  shall  not  be  increased  to 
support  any  resulting  increase  in  debt 
service,  except  to  the  extent  the  addi¬ 
tional  development  cost  is  required  by 
changes  in  local  codes  or  ordinances 
made  subsequent  to  the  date  of  the 
agreement  and  then  only  if  HUD  ap¬ 
proval  is  obtained  prior  to  incorpora¬ 
tion  of  any  such  changes  in  the  proj¬ 
ect, 

(h)  Additional  tax-exempt  obliga¬ 
tions  may  be  issued  for  project  im¬ 
provements  after  the  second  fiscal 
year  under  the  contract  with  the  ap¬ 
proval  of  the  trustee  in  order  to  fi¬ 
nance  additional  development  cost 
that  is  shown  to  be  reasonable  and  is 
approved  by  HUD  pursuant  to  this 


subpart,  provided  that  HUD  approves, 
pursuant  to  the  applicable  section  8 
regulations,  an  increase  in  the  con¬ 
tract  rents  in  an  amount  sufficient  to 
amortize  the  additional  obligations. 

§811.116  Other  requirements. 

(a)  If  a  project  has  an  executed  con¬ 
tract  or  an  executed  agreement  based 
on  a  final  proposal  that  did  not  in¬ 
clude  tax-exempt  financing  under  this 
subpart,  conversion  to  tax-exempt  fi¬ 
nancing  under  this  subpart  shall  re¬ 
quire  the  prior  authori^tion  of  the 
Assistant  Secretary  for  Housing. 

(b)  The  agreement,  the  contract  and 
the  ACC,  if  applicable,  entered  into  in 
connection  with  the  project  may  be 
pledged  or  offered  as  secvu-ity  for  obli¬ 
gations  issued  under  this  subpart. 

(1)  The  instrument  of  pledge  must 
be  approved  by  the  field  office. 

(2)  Any  such  pledge  or  payments 
thereunder  shall  be  limited  to  the 
amounts  payable  imder  the  contract 
and/or  ACC  in  accordance  with  their 
terms. 

(3)  In  the  event  of  foreclosure,  or  as¬ 
signment  or  sale  to  the  financing 
agency  in  lieu  of  foreclosure,  or  in  the 
event  of  assignment  or  sale  agreed  to 
by  the  financing  agency  and  approved 
by  HUD  (which  approval  shall  not  be 
unreasonably  delayed  or  withheld), 
housing  assistance  payments  shall 
continue  in  accordance  with  the  terms 
of  the  contract. 

(4)  In  the  case  of  a  project  financed 
with  obligations  that  are  tax-exempt 
under  section  11(b)  of  the  act  and 
where  the  mortgage  is  insured  pursu¬ 
ant  to  section  221  of  the  National 
Housing  Act,  the  1-percent  deduction 
upon  assignment  to  HUD  shall  not  be 
applicable  (24  CFR  221.762(c)). 

(c)  Issuance  of  obligations  pursuant 
to  this  subpart  to  refund  outstanding 
permanent  obligations  issued  pursuant 
to  this  subpart  is  prohibited. 

(d)  Obligations  shall  be  prepaid  only 
under  such  conditions,  includmg  re¬ 
duction  of  contract  rents,  as  HUD 
shall  require. 

(e)  The  special  procedures  in  24  CFR 
Part  883,  subpart  C  otherwise  availa¬ 
ble  to  a  participating  agency  shall  not 
be  applicable  to  projects  financed  with 
obligations  issued  pursuant  to  this 
subpart. 

§811.117  Approval  of  obligations  as  tax 
exempt. 

(a)  The  field  office  director  shall 
send  the  financing  agency  a  notifica¬ 
tion  of  approval  of  obligations  as  tax 
exempt  if  the  field  office  finds  that: 

(1)  Obligations  proposed  to  be  issued 
for  the  financing  of  a  low-income 
housing  project  are  in  compliance  with 
this  subpart. 

(2)  The  terms  and  conditions  of  the 
financing  (not  including  the  official 
statement  or  prospectus)  have  been 
approved  pursuant  to  this  subpart  and 
the  applicable  section  8  regulations. 


(3)  The  agreement  has  been  execut¬ 
ed  and,  where  applicable,  approved  in 
writing  by  HUD. 

(b)  The  notification  shall  include  a 
statement  that: 

(1)  Pursuant  to  this  subpart  and  the 
act,  HUD  has  found  the  financing 
agency  to  be  an  eligible  PHA. 

(2)  The  obligations  including  inter¬ 
est  thereon,  when  issued  in  accordance 
with  the  approved  application,  shall 
be  exempt  from  all  taxation  now  or 
hereafter  imposed  by  the  United 
States  whether  paid  by  the  PHA  or  by 
HUD. 

(3)  The  income  derived  by  the  PHA 
from  the  low-income  housing  project 
shall  be  exempt  from  all  taxation  now 
or  hereafter  imposed  by  the  United 
States. 

(c)  If  the  application  included  tax 
exempt  interim  financing,  the  notifica¬ 
tion  shall  include  a  statement  with 
regard  to  such  interim  financing,  in¬ 
cluding  an  explicit  statement  that  tax 
exemption  of  such  obligations  is  limit¬ 
ed  to  the  time  for  completion  of  the 
project  stated  in  the  agreement,  in¬ 
cluding  any  extensions  approved  by 
HUD. 

§811.118  Limited  applicability  to  tax  ex¬ 
emption  other  than  under  section 
11(b). 

(a)  This  subpart  shall  not  be  applica¬ 
ble  to  obligations  issued  pursuant  to  or 
purporting  to  be  tax  exempt  under 
any  other  provision  of  law  or  govern¬ 
mental  regulation,  except  that  where 
the  permanent  financing  is  by  obliga¬ 
tions  of  a  public  agency  or  other  gov¬ 
ernmental  entity  including  a  PHA 
(other  than  an  agency  which  has  been 
notified  by  HUD  pursuant  to  24  CFR 
883.103  that  it  is  a  qualified  participat¬ 
ing  agency)  or  an  entity  utilized  by 
such  a  governmental  entity,  the  entity 
proposing  to  issue  the  obligations  shall 
submit  all  documents  required  pursu¬ 
ant  to  §§811.107,  811.108,  and  811.110 
to  the  field  office  for  review  and  ap¬ 
proval  and  the  use  of  the  obligations 
and  operation  of  the  project  shall  be 
subject  to  §§  811.111  through  811.116. 

Changes  to  Related  Regulations 


PART  880— SECTION  8  HOUSING  ASSISTANCE 
PAYMENTS  PROGRAM— NEW  CONSTRUCTION 

1.  Section  880.115(c)  is  amended  to 
read  as  follows: 

§880.115  Financing. 

•  *  •  *  • 

(c)  Applicability  of  certain  provisions 
of  24  CFR  part  811  where  financing  is 
by  a  PHA  or  entity  created  or  utilized 
by  a  PHA.— Where  the  permanent  fi¬ 
nancing  is  by  obligations  of  a  public 
agency  or  other  governmental  entity 
including  a  PHA  (other  than  an 
agency  which  has  been  notified  by 
HUD  pursuant  to  24  CFR  883.103  that 
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it  is  a  qualified  participating  agency) 
or  an  entity  utilized  by  such  a  govern¬ 
mental  entity,  which  obligations  are 
tax  exempt  pursuant  to  provisions  of 
law  or  governmental  regulation  other 
than  24  CFR  part  811,  the  provisions 
of  part  811  shall  nevertheless  be  appli¬ 
cable  to  the  extent  stated  in  §811.118. 

2.  Section  880.125(a)  is  amended  to 
read  as  follows: 

§  880.125  Projects  financed  with  proceeds 
of  obligations  issued  by  a  public 
agency. 

(a)  Applicability.— The  provisions  of 
this  section  shall  apply  where  perma¬ 
nent  financing  for  a  project  is  to  be 
provided  by  a  public  agency  or  other 
entity  including  a  PHA  (“financing 
agency”),  except  for  obligations  ap¬ 
proved  imder  24  CFR  part  811,  sub¬ 
part  A,  which  are  not  subject  to  this 
section. 

•  •  •  •  • 

3.  Section  880.201  is  amended  to  in¬ 
clude  the  following  second  sentence: 

§  880.201  Allocations  of  contract  authority 
to  field  offices. 

•  •  *  Where  the  allocation  identifies 
contract  authority  that  is  set  aside  for 
public  housing  agency  owned  (PHA- 
owner)  units,  the  NOPA  or  other  invi¬ 
tation  shall  state  that  the  authority  is 
available  only  for  projects  of  PHA’s 
organized  under  a  State  housing  au¬ 
thorities  law  (not  including  an  agency 
or  instrumentality  of  such  a  PHA, 
unless  such  an  entity  is  specifically  de¬ 
termined  to  be  eligible)  and  only  pro¬ 
posals  submitted  by  such  entities  shall 
be  accepted  for  processing. 


PART  881— SECTION  8  HOUSING  ASSISTANCE 

PAYMENTS  PROGRAM— SUBSTANTIAL  RE¬ 
HABILITATION 

4.  Section  881.115(c)  is  amended  to 
read  as  follows: 

§881.115  Financing. 

•  •  •  *  * 

(c)  Applicability  of  certain  provisions 
of  24  CFR  Part  811  where  financing  is 
by  a  PHA  or  entity  created  or  utilized 
by  a  PHA.— Where  the  permanent  fi¬ 
nancing  is  by  obligations  of  a  public 
agency  or  other  governmental  entity 
including  a  PHA  (other  than  an 
agency  which  has  been  notified  by 
HUD  pursuant  to  24  CFR  883.103  that 
it  is  a  qualified  participating  agency) 
or  an  entity  utilized  by  such  a  govern¬ 
mental  entity  which  obligations  are 
tax  exempt  pursuant  to  Treasury  De¬ 
partment  regulations,  rather  than  24 
CFR  Part  811,  the  provisions  of  part 
811  shall  nevertheless  be  applicable  to 
the  extent  stated  in  section  811.118. 

5.  Section  881.125(a)  is  amended  to 
read  as  follows: 

§881.125  Projects  financed  with  proceeds 
of  obligations  issued  by  a  public 
agency. 

(a)  Applicability.  The  provisions  of 
this  section  shall  apply  where  perma¬ 
nent  financing  for  a  project  is  to  be 
provided  by  a  public  agency  or  other 
entity  including  a  PHA  (“financing 
agency”),  except  for  obligations  ap¬ 
proved  under  24  CFR  Part  811,  sub¬ 
part  A,  which  are  not  subject  to  this 
section. 

6.  Section  881.201  is  amended  to  in¬ 
clude  the  following  second  sentence: 


§  881.201  Allocations  of  contract  authority 
to  field  offices. 

•  •  •  Where  the  allocation  identifies 
contract  authority  that  is  set  aside  for 
public  housing  agency  owned  (PHA- 
owner)  units,  the  NOFA  or  other  invi¬ 
tation  shall  state  that  the  authority  is 
available  only  for  projects  of  PHA’s 
organized  under  a  State  housing  au¬ 
thorities  law  (not  including  an  agency 
or  instrumentality  of  such  PHA, 
unless  such  an  entity  is  specifically  de¬ 
termined  to  be  eligible)  and  only  pro¬ 
posals  submitted  by  such  entities  shall 
be  accepted  for  processing. 


PART  221— LOW  COST  AND  MODERATE 
INCOME  MORTGAGE  INSURANCE 

7.  Section  221.762  is  amended  to  add 
a  new  paragraph  (c): 

§  221.762  Payment  of  insurance  benefits. 

«  •  •  •  * 

(c)  Projects  financed  with  section 
11(b)  obligations.  Where  the  funds  for 
a  mortgage  loan  are  provided  by  obli¬ 
gations  that  are  tax  exempt  under  sec¬ 
tion  11(b)  of  the  U.S.  Housing  Act  of 
1937  (24  CFR  Part  811),  the  1  percent 
deduction  from  insurance  benefits  pre¬ 
scribed  in  §  207.259(b)(2)(iv)  of  this 
chapter  shall  not  be  applicable. 

(Sec.  7(d).  Department  of  HUD  Act  (42 
U.S.C.  3535(d);  secs.  3(6),  5(b).  8,  11(b)  of 
the  United  States  Housing  Act  of  1937  (42 
U.S.C.  1437a.  1437c,  1437f,  and  14371.) 

Issued  at  Washington,  D.C.,  July  10, 
1978. 

Lawrence  B.  Simons, 
Assistant  Secretary  for  Housing, 
Federal  Housing  Commissioner. 
[PR  Doc.  78-19407  Piled  7-11-78;  1:55  pm] 
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